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Preface 

Why I became interested in Native American history is easier to 
explain than my interest in the United States. At an early stage of 
my studies in Political History, Political Science, and Sociology I 
was anxious to know more about the American past. I was not 
necessarily thinking of including Indians in my Master's Thesis; but 
in the process of deciding about my topic, I became convinced that 
Native Americans played a much more important role in American 
History than is generally known, or admitted. 

Largely due to the sources available to me in Finland, I finally 
decided to do my Master's Thesis on United States expansion into 
the Plains Indians' area during 1860-1900. The major primary 
source in Helsinki consists of the many volumes of Congressional 
Records stored in the archives of the Library of Parliament. Thus 
my emphasis was early directed toward the American legislature. 
For my Licentiate Thesis I continued to work particularly with Con-
gress, which remains the central focus of this study. 

At the beginning of the 1970's the atmosphere in the Department 
of Political History, and indeed throughout the Faculty of Social 
Sciences in the University of Helsinki, was very encouraging for the 
search for new visions of the world and its history. "International-
ism" was one of the words often used. "Coordination" was another. 
A large amount of information was to be collected and coordinated 
to form a vision; or that was at least the ideal. 

Most of my fellow students of Political History turned for their 
papers to the neglected History of' the Finnish labor class, or to the 
early years of independent Finland. In Political Science there was 
more interest in foreign countries, but practically none of those stu-
dents continued beyond the Master's level. When I first talked about 
my topic to my professor, his comment was: "I hope it does not turn 
into another story of Buffalo Bill." Later, when studying at the Buf-
falo Bill Western Historical Center, I often recalled his words. But, 
William Frederick Cody was not mentioned in my study then, nor is 
he now. It seemed a great relief to my professor that my thesis, a 
study mostly of the United States Congress, turned out after all to be 
"real history". 
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The ambivalent Finnish view of Native Americans has, however, 
shadowed my work throughout the years. There are still a good 
number of people, even academics, who think thank Indian history 
should be left to anthropologists and archeologists. The task of a 
Political Historian is to study "real" nations and governments. On 
the other hand, some of these same people have been disappointed 
in my work because, after all, it is not centrally Indian history in the 
traditional sense. At the same time when they do not want my work 
to be another Buffalo Bill story, they are disappointed because it is 
not. 

Perhaps it is odd that a Finn has a scholarly interest in Native 
American life. Definitely it is rare, although since my Master's The-
sis there has been some half-dozen works done at the University of 
Helsinki on topics related to Native American History. This study is 
the first doctoral thesis concerned with the indigenous population of 
the United States. It is also, as far as I know, the second such thesis 
in American History that has no Finnish content, i.e., it neither deals 
with U.S.-Finnish relations nor with Finnish immigrants in Ameri-
ca. My sincere hope is that it will not remain the last such study in 
Finland, although I am well aware of the difficulties related to 
pursuing such studies here. 

The loneliness which sprang from what at times felt almost like 
hostility, could not have been bared without the support, encourage-
ment, and love of my wife, Ritva Levo-Henriksson. Throughout the 
long years she always shared my experiences, both bad and good. 
As a scholar herself, it has been perhaps easier for her to understand 
my anxieties about my work, but it probably did not help her to face 
my bad moments which, however, she accepted with patience and 
understanding. I know she shares my relief that the work is done; 
she has my heartfull gratitude for bearing with me. 

My parents long ago ceased to understand what their eldest son 
was doing. Yet they always stood by me when I needed them. Their 
spiritual, and during the early years, also monetary support have 
been essential to my work. My grandfather on my mother's side is 
the only person left to represent my grandparents, but they all, as he 
says, "have a part" in this, for which I am forever grateful. Many 
other persons who believed in my work, even if they did not under-
stand it, have died, but I hope my thanks will reach them wherever 
they are. 

On the academic side, Professor John E. Sunder of the University 
of Texas at Austin is the first one to be mentioned. Without him I 
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would probably still be searching for a topic. Ever since our first 
contact he has been a continuous teacher, guide, critic, and friend. 
During the academic year 1981-1982 his lectures and seminars 
introduced me to several facets of Western history about which I 
had not previously been aware. I was happy to return to Austin for a 
short period in 1986 to receive more guidance and support from 
him. 

My first instructor in Indian history is Peter Iverson. As a young 
graduate student in 1974, I received a scholarship to the University 
of Wisconsin at Madison. Peter Iverson was at that time finishing his 
doctorate at Madison's Bascom Hill, at the University's famous 
Department of History, where Fredrick Jackson Turner practically 
invented Western history. I took Iverson's class on Native American 
History, and ever since I have remained his student. I was happy to 
see him again in 1982 and again enjoy his hospitality and that of his 
wife Kaaren in Phoenix, Arizona, in 1986. There were times when 
our correspondence was not very active, but the past year has seen 
the exchange of thousands of pages of different versions of the man-
uscript over the Atlantic. And I am happy indeed to have been able 
to finish my work with the same professor with whom I started it. 

I first met Dr. Herman Viola at the Buffalo Bill Western Historical 
Center Summer School in Cody, Wyoming, during the unusual 
snowy June of 1982. I am now, as then, happy about his interest in 
my work, and thankful for his guidance. He has not only given me 
advice on my research and writing, but in October 1986 also intro-
duced me to several people in Washington, D.C., who all aided me in 
my study of Indian legislation. 

I have been fortunate to have Dr. Thomas Wendel of San Jose 
State University as the visiting Bicentennial Professor of American 
Studies at the University of Helsinki this year. While reading my 
text — with me pushing him to read ever faster — he must have felt 
that God was making him pay for all the sins white Americans ever 
perpetrated against the Indians. Professor Wendel's excellent edit-
ing and his profound knowledge of American history and its politi-
cal system, all helped to provide me with a better manuscript. 

If it is odd for a Finn to do research on Indian history, it must be 
equally odd for an Irishman to do the same — and in addition to 
wind up living in Finland. This, however, has been the fate of Dr. 
Michael Coleman, Docent of History at the University of Jyväskylä. 
From my point of view, it has been a happy coincidence; during the 
past ten or so years I have profited from him much beyond my 
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capacity to help him in return. His comments have been valuable; 
his criticisms reflect the highest scholarly standards, standards 
which I dare to hope I have at least in part achieved. 

On the Finnish side, I remember the late professors of Political 
History, Mauno Jääskeläinen and Lauri Hyvämäki with great grati-
tude. For a short period, Keijo Korhonen held the chair of Political 
History and was also very supportive. Jussi Turtola was an assistant 
in Political History during the professorships of these men, and he 
taught me the basics of historical research. He also deserves thanks 
for his later encouragement and comments on my work. 

I am also grateful to the present professors of Political History, 
Jukka Nevakivi and Osmo Jussila who is the present chairman of 
the Institute for Historical Research and Documentation. Other 
former or present personnel of the Department of Political History 
who have helped or encouraged me in the preparation of this study 
include Dr. William Copeland, Professor Jaakko Paavolainen, and 
Dr. Jorma Kalela. From the Political Science Department former 
professors Göran von Bonsdorff and Pertti Pesonen, and the pres-
ent professor of International Politics, Raimo Väyrynen, should be 
mentioned. 

Emeritus Professor of General History Pekka Suvanto, a long-
time chairman of the Institute for Historical Research and Docu-
mentation — and a promoter of American Studies — has always 
been supportive for my work, as has been the staff and the board of 
the Institute. Dr. Eino Lyytinen, the Director of the North American 
Studies program, as a colleague and as my "boss" has been the most 
pleasant and encouraging person to work with. My other colleagues 
at the Institute, Tauno Huotari, Susanne Lindgren, Henry Rask, 
Timo Vihavainen, Kristiina Graae, and Rauno Enden have all 
helped to create a most stimulating atmosphere for scholarly activ-
ities. Particularly the support of the last two persons has often been 
more important than they perhaps themselves ever realized. 

As the official readers of my Licentiate Thesis, Jukka Nevakivi 
and Jerker Eriksson have offered me valuable guidance. Outside the 
University of Helsinki, I have been lucky to receive support from 
011i Vehviläinen, Professor of History and the Director of American 
Studies program at the University of Tampere. 

There is also a group of Finnish scholars whose student I have 
never actually been, but who have through their work and my di-
scussions with them influenced my thinking. These people include 
Matti Klinge, the Swedish Professor of History; Björn Kurten, Pro- 
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fessor of Paleontology; Tuomo Polvinen, Professor of Modern His-
tory; Matti Sarmela, Professor of Cultural Anthropology; and Han-
nu Soikkanen, Professor of Social History, all at the University of 
Helsinki. Matti Rissanen, Professor of English in Helsinki should 
also be mentioned in this context. 

My specialization in United States History really began in Madi-
son in 1974. Professor John DeNovo was not always happy with my 
application of his foreign policy teachings to United States-Indian 
relations, but he provided me with valuable information — biblio-
graphic as well as substantive — about the American past. Other 
people from my Wisconsin year to whom I am especially thankful 
include Linda and Arnold Alanen, Marjean and Donald W. Smith, 
Peter Kolchin, Roger J. Hollingsworth, Paul Conkin, and Milma 
and Gary Naeseth. The Indian books given me by the last couple 
form an important part of my library. Another couple whom I first 
met in Madison but who have since become "Finlandized," is Mar-
jatta and Michael Berry; the latter is today a Docent of History both 
in Turku and Tampere as well as a lecturer at the Turku School of 
Economics. He is also a DeNovo student and product of Wisconsin 
revisionism. Our many long discussions of American history have 
left a lasting impact on my thinking. 

In addition to Madison, the University of Texas at Austin is my 
second "academic home" in America. In addition to John Sunder, 
professor William Goetzmann guided my seminar work at Austin. 
He also thought a course entitled the "West of the Imagination" in 
Cody, a course from which I not only profited but which also 
included the adventure of a trip during a snowstorm through Yel-
lowstone and the western half of Wyoming. Our "hosts" in Texas 
were Robert Crunden and Gail Minault, both professors of history at 
the University, and Mary Ann and Bruce Palka, the former an 
administrator and the latter a Professor of Mathematics at the Uni-
versity. Other names from Austin, such as Thomas Philpott, Paul 
Finkelman, Alfred Crosby, Frances Karttunen, and Sirpa and Ro-
bert Harms, all evoke fond memories. The guidebook for graduate 
students advised newcomers to become friends with the graduate 
secretary. My wife and I had no problems with this; since 1981 on 
Mary Helen Quinn has been a great help in numerous ways. 

In addition to the people mentioned above, Dr. Wilcomb E. Wash-
burn of the Smithsonian Institution has been of important assist-
ance in my gaining a general knowledge of Indian affairs in the 
United States. Other Americans whom I have randomly met on 



either side of the Atlantic and who have all aided me one way or 
another in the writing of this study, include Russell Barsh, Robert F. 
Berkhofer, Jr., Timothy Coulter, Kermit Hall, Frederick E. Hoxie, 
Leon Litwack, and Richard Wade. 

A most pleasant part of my job at the University of Helsinki has 
been to assist the visiting American Studies professors. They have 
all played a part in my education as an Americanist. These profes-
sors include Robert Crunden, Robert Bannister, Allan Winkler, Wil-
liam Chafe, John Gaddis, Donald Mathews, Jane DeHart Mathews, 
Barbara Mossberg, who also acted as my host in Washington, D.C., 
during my research period there in 1986, Christer Mossberg, Judith 
Fryer, Lloyd Gardner, Alfred Crosby, Joseph Slade, Judith Lee, and 
Thomas Wendel. 

Until the actual writing of the manuscript of this study little did I 
realize how different English really is from my native language. 
Most of the rules I had learned about how to write Finnish well 
suddenly did not apply. I was fortunate to have help from Thomas 
Wendel and many others of the above mentioned people. As a lan-
guage revisor, Laurel Bush was not satisfied to correct only my 
spelling errors, but greatly improved the style and the logic of my 
text. 

Libraries and archives are of course the major locations for prima-
ry research. Without the kind help of the professional staff of several 
libraries this study would have been impossible. The people of the 
office of legislative affairs at the National Archives of the United 
States deserve my sincerest gratitude. Dr. Robert Kvasnicka of the 
same Archives introduced me to the massive collections of Indian 
material there, and archivist Linda Ebben went far beyond the call 
of duty when helping me when time was short and material was 
plenty. Dr. Ralph Ehrenberg, Director of the Cartographic Collec-
tions of the Library of Congress guided me to the secrets of that 
extensive library. Other libraries that have given me excellent ser-
vice include Eduskunnan kirjasto (the Library of Parliament) in 
Helsinki, the University of Helsinki Library, the America Center 
Library in Helsinki, the Memorial Library, and the Wisconsin State 
Historical Society's Library in Madison, the Perry-Castaneda Libra-
ry in Austin, and the Kennedy Center Library in West Berlin. 

Financial support for this doctoral thesis has come from three 
sources: a travel grant of $3,000 from the Finnish — United States 
Educational Exchange Commission enabled me to do "fieldwork" 
in the United States in September and October, 1986; a grant of 



10,000 FIM from Emil Aaltosen säätiö helped me to complete my 
research; and a 2,000 FIM from Suomalainen Tiede-Akatemia par-
tially paid my trip to West Berlin to look at the National Archives 
microfilm collection at the Kennedy Center of the Free University 
of Berlin. (Incidentally the idea of such a collection in Europe was 
originally initiated by Wilcomb Washburn, Michael Berry, and my-
self during a Conference on Indian History held in Helsinki in 
1980.) 

In relation to financial support, I wish to express my gratitude to 
the Chancellors of the University of Helsinki for the half-dozen trav-
el grants which have enabled me to keep in continuous connection 
with my European colleagues and the European Indian Workshop. 
The Workshop has indeed promoted my studies and my general 
knowledge of Native American history and culture. 

I am also in debt to the Finnish Historical Society for its decision 
to publish this dissertation in its series. The Society's energetic Exe-
cutive Director Rauno Enden deserves my warmest thanks also for 
the cover design of this book. 

In this study I am dealing mostly with the United States Congress 
and less with the Indians. The Indians, however, are an essential 
part of my study. And the Native Americans have been a vital part 
in the consideration that has produced this book. Last but not least I 
am grateful to all the Native Americans I have met, and who have 
often forced me to look at matters from a very different angle than 
what was originally my intention. They have increased not only my 
understanding of the matters related to this study, but also of the 
world. Professor Dave Warren of the American Indian Art Institute 
is a long-time friend and an excellent guide to greater understand-
ing of the human experience. Other important people include N. 
Scott Momaday, Professor of Literature at Tucson; George Horse 
Capture, Curator of the Plains Indians Museum in Cody; Joe Medi-
cine Crow, the Crow Tribal Historian; and Dr. Thomas McElwain, 
Scholar of Indian Religion in Turku; and also Bill Means, Jimmie 
Durham, Floyd Westerman, Greg Zephier, Allene Goddard, Bill 
Wahpepah, James Welch, Gloria and David Johns, Phil Navasya, 
and the young Indians of various nations in the Capitol Park in 
Denver; "Navajo Joe" in Flagstaff; the "modern Apache soldiers of 
Geronimo" on the bus from Phoenix to Flagstaff; and the Pima el-
der in Tucson whose granddaughter, he thought, had visited Fin-
land. 

Michael Berry, Laurel Bush, Michael Coleman, William Cope- 



xiv 

land, Peter Iverson, Eino Lyytinen, John Sunder, Herman Viola, 
and Thomas Wendel have all read the manuscript or parts of it. I 
have tried to take their comments into consideration. Whatever 
errors remain, are of course solely my own responsibility. 

Markku Henriksson, 
in Helsinki, on the Day of Kalevala, 
the National Epoch of Finland, on the 350th 
year after the first encounter between Finns 
and Indians. 
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1. Congress and White 
Supremacy 

James R. Doolittle, a Republican senator from Wisconsin, was one 
of the most remarkable defenders of Indian rights in the United 
States Congress in the 1860's. He held his seat from 1857 to 1869, 
promoting peace with Indians, suggesting several improvements in 
Indian administration, and preventing the enactment of bills which 
would have seriously weakened the Indians' position. Yet, despite 
his high regard for the Indian nations and individual Indians, Sena-
tor Doolittle thought that when comparing Whites and Indians, the 
Indians were a lower race, and the Whites were the higher, or superi-
or race.' 

Among the U.S. legislators of the latter half of the last century, 
this opinion prevailed without exception. Generally, Congressmen 
described the Indians as wild savages who hated and despised all 
kinds of "civilized work." The Commissioner of Indian Affairs, 
Luke Lea, in his annual report called the Indian a savage for whom 
work was a shame, and who valued only bravery in war, success in 
hunting, or eloquence in council. In 1888 a senator from Missouri, 
George Vest, echoed this sentiment by claiming that North Ameri-
can Indians believed work to be a curse, a shame, if not a crime, and 
that in the Indian mind, women were made for work while men 
were made to be hunters and warriors. At the beginning of this cen-
tury, in 1906, John F. Lacey from Iowa expressed the same opinion 
when he told the House that the Indian is not afraid of hard work, 
but his education as a hunter has led him to look down on physical 
labor, and his only enjoyment is war and hunting.2  

At the same time Indians were considered childish and even help-
less, unable to survive without white (Congressional) help. White 

Congressional Globe, 39th Congress, II Session, pp. 1712-1720. 
2. Congressional Records, 48th Congress, II Session, No.133, pp. 4-5; 47th Cong., II 

Sess.. No.4. p. 6; 49th Cong., I Sess., pp. 935, 2179, 2235, 4746; 49th Cong., II Sess., p. 
531; 50th Cong.. I Sess., pp. 1443, 1470, 1536, 1646; and Senate Executive Document 
No. 1. 31st Cong.. II Sess., serial 587, 35-37 as it is quoted in Francis Paul Prucha, ed., 
Documents of United States Indian Policy, University of Nebraska Press, Lincoln, 
1975, pp. 81-83. 
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Americans, of course, were industrious and heroic pioneers who by 
great personal sacrifice had prepared the road for a splendid civili-
zation. According to William Warner from Missouri, Americans 
were everywhere known to be the best and friendliest men in the 
world.3  

In the American Constitution, Congress was given the solemn 
power to pass legislation; therefore it is and has been one of the key 
institutions in the shaping of Indian policy. Researchers into Indian-
White relations, or into United States Indian policy have, however, 
paid relatively little attention to the role of Confress. The period of 
the so-called great Indian wars of the late 19th century has been 
especially neglected in this respect. The focus has been on the 
Indian wars themselves, the military campaigns and battles, and 
increasingly also on the executive branch, on missionaries and on 
the general philosophy behind Indian policies and reforms. Yet, the 
United States Congress was important for putting the government 
policies into practice or preventing them from materialising. Con-
gressional legislation shaped the rules which the actual actors in 
Indian policy and administration were to follow in the field. Natu-
rally the rules were not always followed which sometimes created a 
power struggle between Congress and the other instruments of 
Indian-White relations. 

Despite the fact that Congress often lost in this kind of confronta-
tion, it did play an important role in shaping Indian destiny during 
the latter part of the 19th century. The Indian was not an insignifi-
cant matter to the legislators. They were willing and anxious to 
shape Indian policy with whatever power they possessed. In so 
doing, they wanted to affect westward expansion and the settling of 
the West in accordance with an appropriate schedule. Thus it is not 
only interesting but also important to examine Indian affairs in the 
19th-century United States Congress, to examine the Indian legisla-
tion that was passed and discussed on Capitol Hill. 

Naturally Congress was not the only factor influencing Indian 
affairs, and one cannot study Congress without information and 
knowledge of the entire government, and of the general field of 
Indian history of that time. However, due to the scope of this study, 
very little space will be spent dealing with general matters that have 

3. Cong. Rec.. 46th Cong., I Sess., No.12, p. 19; 49th Cong., I Sess., pp. 27, 1757, 2178; 
50th Cong., I Sess.. pp. 270, 1443-1444; and 58th Cong., III Sess., pp. 1994, and 
3586. 
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already been aptly described in several studies.4  
The notions and ideas that the members of Congress had concern-

ing "lower and superior races" were supported by the scientific 
research of that time, by such famous scholars as Lewis Henry Mor-
gan, Friedrich Engels, and Charles Darwin. Morgan's and Engels's 
"linear theory" of historical development assumes that different 
cultures are related to each other hierarchically. The theory de-
scribes the development of human cultures from primitive forms of 
gathering and nomadism to higher forms of farming and manufac-
turing through a linear, straight-forward process, where the next 
stage is always based on the former. 

Despite the fact that Indians seemed to be far behind white socie-
ty in their development, most members of Congress, in accordance 
with the linear development theory believed that Indians had the 
potential to reach even a very high level of civilization, perhaps 
almost as high as the one which the Whites had achieved.5  It was 
only up to Congress and the government to create circumstances 
favorable to this kind of development; the duty of Congress was to 
speed up, through legislation, the development of Indian societies in 
order to narrow the gap between them and the more advanced 
white society. 

Similar ideas about raising Indians and their cultures to a higher 
level with the help of legislation had been expressed long before the 
late 19th century. From the very early days of the American repub-
lic, lawmaking played an important role in Indian-White relations. 
The young United States tried to organize its relations with the 
Indian tribes through Trade and Intercourse Acts and through trea-
ties, which also had the status of the supreme law of the land. Today, 
American Indians are perhaps more law-bound than any one else in 

4. Such books include Ralph K. Andrist's The Long Death: The Last Days of the Plains 
Indians, Ray Allen Billington's Westward Expansion: A History of the American 
Frontier, William T. Hagan's American Indians, Markku Henriksson's Alkuperäiset 
Amerikkalaiset. Yhdysvaltain alueen intiaanien, inuitien ja aleutien historia, and 
Wilcomb E.Washburn's The Indian in America. Other general studies of Indian his-
tory, particularly of the late 19th century that deserve to be mentioned here include 
Angie Debo's A History of the Indians of the United States, Peter Farb's Man's Rise to 
Civilization as Shown by the Indians of North America from Primeval Times to the 
Coming of the Industrial State, Arrell Morgan Gibson's The American Indian: Pre-
history to the Present, Alvin M. Josephy's The Indian Heritage of America, Robert H. 
Lowie's Indians of the Plains, Francis Paul Prucha's American Indian Policy in 
Crises: Christian Reformers and the Indian, 1865-1900, and Robert M. Utley's Fron-
tier Regulars: The United States Army and the Indian, 1866-1891. 

5. See e.g. Cong. Rec., 49th Cong., I Sess., p. 2179; 58th Cong., III Sess., p. 1147; and 
House Executive Document no.1, 37th Cong., 3d sess., serial 1157, 169-170, as it is 
quoted in Prucha, op.cit., p. 95. 
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the United States. All general laws that apply to any citizen of the 
country must be obeyed by the Indians, unless there is a special 
provision. In addition, there are thousands of statutes that concern 
only Native Americans. 

The main focus of this study will be on Indian legislation in the 
late 19th century, especially Indian legislation from 1862 to 1907. It 
will attempt to show that while the members of Congress were in 
principle not necessarily "enemies of the Indian," because of their 
belief in the "linear theory of development" they became such in 
practice. 
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2. The Law, The Land, and The 
Indian 

Westward expansion has been a general topic in American history 
and historiography for almost a century. A vast amount has been 
written about Indians, Indian wars, settlement policies, land use, 
and other aspects of the westward movement. Yet relatively little 
has been written about the handling of Indian affairs in the United 
States Congress, or about the public land issues on Capitol Hill. The 
role of Congress, however, is very important both in Indian relations 
and in land affairs. 

All of continental America was originally Indian land, and its 
takeover by Whites was the key element in western expansion until 
the very beginning of the 20th century. Thus the basic issue in the 
wars between the United States and the different Indian nations was 
land: its use, ownership, and control. This is the case also in the 
legislation concerning Indians. Many members of Congress even 
promised such legislation to their constituencies. 

To most of the indigenous nations of North America, the owner-
ship of land in the European sense of the term was unknown, and 
they had difficulty understanding it. For most of the Indians, the 
land was an inseparable part of nature which no one could own. For 
the nomadic and hunting tribes, people could own only what could 
be carried with them. Even the farming Indians considered the land 
and the fields common to everybody and "owned" by the tribe ra-
ther than the private property of individuals. In fact, the concept of 
ownership was not only different for Indians than for Whites, but 
also varied from tribe to tribe. 

The Indians' lack of the concept of private ownership of land was 
difficult for the Europeans to understand. For them it was a sign of 
underdevelopment. Therefore, they not only wanted to teach the 
natives this concept, but also wanted to take advantage of their 
"naiveté" about it. Contracts for land purchase were common from 
the very early days of white contact. Indians were lured into signing 
their marks on papers that gave a "legal right" to colonists to occupy 
Indian territory. By the mid-19th century many Indians had bitterly 
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learned the consequences of private land ownership even if they 
still could not understand the concept. For the western Indians 
especially, this concept was still very different from the European 
idea. For members of Congress this lack of understanding about 
private land ownership was an obvious and clear proof of Indian 
backwardness.' The late 19th-century Congress, or at least many of 
its members, became more and more convinced that the Indians 
should be taught to understand the European (by now the Euro-
American) concept of private land ownership in order to help them 
survive, or in order to ease relations between them and other Amer-
icans. Several allotment laws and other laws were framed for this 
purpose. 

In Congress, Indian policy and land policy were closely related, or 
sometimes tied together to form only one issue. Curiously, research 
into these matters has, however, separated these two aspects of the 
same phenomenon; books on Indians do not usually deal with land 
policies, and books on public lands hardly ever mention their indi-
genous populations.2  One explanation for this lack could be that in 
the consideration of Indian history, research on Congress has not 
received much attention. Yet Congress was (and is) the place where 
Indians and land inevitably came together with each other and with 
many other allied matters. 

In those cases where researchers have taken a look at Congres-
sional public land policies, they have usually overlooked the exist-
ence of Indians. Benjamin Horace Hibbard's classic study, A Histo-
ry of the Public Land Policies, hardly mentions Native Americans.3  
The same is true of Mary E. Young's article "Congress Looks West," 
which stresses the early half of the 19th century.' Professor Young 
is not, however, ignorant of Indian affairs; on the contrary, she has 
written on Indians in a scholarly way in other places.5  Therefore one 

I. See, for example, Congressional Records, 39th Cong., II Sess., p.1719, 46th Cong., I 
Sess.. No.12, p.19, and No.133, p.4-5, and 47th Cong., II Sess., No.4, p.6. See also 
chapter 17 of this study. 

2. This criticism does not, however, apply to all issues after 1907, since the historians 
have. for example, examined the Indian Reorganization Act of 1934 and the termi-
nation policy of the 1950's by combining land and Indian matters. 

3. Benjamin Horace Hibbard, A History of the Public Land Policies. The University of 
Wisconsin Press, Madison and Milwaukee, 1965 (orig. 1924). 

4• Mary E. Young, "Congress Looks West: Liberal Ideology and Public Land Policy in 
the Nineteenth Century," in David M. Ellis (ed.), The Frontier in American Devel-
opment. Essays in Honor of Paul Wallace Gates. Cornell University Press, Ithaca, 
1969. 

5  See, for example, Young, "Indian Removal and Land Allotment: The Civilized 
Tribes and Jacksonian Justice," in Rogers L. Nichols (ed.), The American Indian. 
Past and Present, Second Edition, John Wiley and Sons, New York, 1981. 
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wonders if the idea of keeping Indian policy and land policy sepa-
rate has become so profoundly rooted in the American research tra-
dition that even those who are studying both issues are studying 
them separately from each other as if they were two different and 
unrelated themes. 

Naturally, not all scholars are guilty of this. Roy M. Robbins in his 
Our Landed Heritage deals at lengt with the Indian lands and their 
fate, but makes practically no mention of Congress or legislation 
concerning Native Americans.6  In his article "Indian and White in 
the Inland Empire," Herman J. Deutsch, describes the transfer of 
non-reservation Indian lands into white hands in the northwestern 
United States. Deutsch writes much about the status and actions of 
the federal government and of the Bureau of Indian Affairs, but 
when discussing the legal system, he totally forgets the legislators: 
the United States Congress.7  A real exception, and a rare one, is 
Paul Wallace Gates, who seems to have been able to combine the 
three elements mentioned above, i.e., Indians, Congress, and land 
use. His classic Fifty Million Acres is a solid study of how the lands 
in Kansas from the 1850's onwards were transferred from Indians to 
Whites with the help of Congress. Another good example of such 
scholarship from Gates is his article that examines the influence of 
the Homestead Act in United States land policy, "The Homestead 
Law in an Incongruous Land System. "8  

Still, there seems to be a great lack in this area of scholarship of 
studies about the role and activities of Congress, and through that, a 
neglect of its general land policy, particularly from the point of view 
of Indian history. Even Paul Gates is a historian of land policy and 
land use rather than of Indian matters. On the other hand, among 

6. Roy M. Robbins, Our Landed Heritage. The Public Domain, 1776-1970, Second 
edition, revised, University of Nebraska Press, Lincoln, 1976. In his book, Robbins 
has, however, a short chapter on the 1887 Allotment Act where it has been impos-
sible to ignore Congress. See pp. 280-284 of his study. 

7. Herman J. Deutsch, "Indian and White in the Inland Empire: The Contest for the 
Land, 1880-1912," in Roger L. Nichols (ed.), The American Indian. Past and Pres-
ent.. Second Edition, John Wiley and Sons, New York, 1981. 

8. Paul Wallace Gates, Fifty Million Acres: Conflict over Kansas Land Policy, 1854-
1890.. Atherton Press, New York, 1966 (orig. 1954), and Gates, "The Homestead Law 
in an Incongruous Land System," in Vernon Carstensen (ed.), The Public Lands. 
Studies in the History of Public Domain., The University of Wisconsin Press, Madi-
son, 1968 (orig. 1962). In the latter book, Gates also has another article, "The Role of 
the Land Speculator," which together with the Homestead Law article are the only 
two pieces where Indians are mentioned at all in the book. The whole book itself 
contains 30 different articles or separate pieces, three of which are written by 
Gates. 
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the scholars working in Native American history, it is very difficult 
to find one scholar who confronts the issues of land policy, law, and 
Indians as well as Gates does. For a long time the closest was — and 
perhaps still is — Loring Benson Priest with his Uncle Sam's Step-
children, which examines the developments which led to the pass-
ing of the 1887 Allotment Act9. 

The Indian wars have been the main focus of general studies of 
late 19th-century Native American history. For the most part, the 
"exciting" and "tragic" events of the Indian campaigns have already 
been recorded with satisfactory analysis, yet they still seem to occu-
py a large portion of the general accounts of Indian history. Quoting 
Vine Deloria, Jr., the histo.y written so far "has shown an incredible 
fascination with one era, 1860-1890, and it has confined itself to 
spinning even greater yarns about the wars with the Plains In-
dians," and "despite all the majesty, power and sadness that it 
invokes in us, the story of Chief Joseph has already been done."10  
From the 1970's on, Indian studies in general have grown, and in 
recent years have produced a fair number of scholarly books on 
topics other than the wars of the late 19th century. The time period 
covered has expanded and the variety of topics widened; many 
excellent studies of different tribes have appeared. Yet I think there 
is still a good deal of room for additional studies in the general area 
of Indian-White relations. 

In general histories of the United States, the Indian has recently 
begun to appear more often than was the case before. When dealing 
with colonial times, the textbooks mention Indians, and of course 
the great Indian wars between 1860 and 1890 have found their way 
into the pages of United States history. Despite the improvement, 
however, most books still deal with Indians and Whites as separate 
from each other. Indian history is treated as independent from and 
uninfluenced by the rest of United States history. And, just as gen-
eral United States history has for the most part neglected Native 
Americans, books on Indian history have failed to recognize the 
impact on Indians by the United States, especially the roles played 

9. Loring Benson Priest, Uncle Sam's Stepchildren. The Reformation of United States 
Indian Policy. 1865-1887., University of Nebraska Press, Lincoln, 1975 (orig. 
1942). 

19- Vine Deloria, Jr., "Foreword" to Norris Hundley, Jr. (ed.), The American Indian. 
Essays from the Pacific Historical Review., Clio Press, Santa Barbara, California, 
1974. 
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by Congress and the executive branch." When reading such histo-
ries, one often feels as if these last two actors have had no influence 
at all in Indian-White relations, and one can look in vain for the 
word "Congress" in the indexes of these books. 

Only a few books have earned a solid reputation as studies of 
Indian-White relations and United States Indian policy during the 
latter half of the last century. Perhaps the earliest of these is Uncle 
Sam's Stepchildren by Loring Benson Priest. Instead of following 
the more traditional pattern of focusing on either "the habits and 
history of each of the numerous tribes" or on the "struggle for su-
premacy between the red man and the white," Priest discusses 
"U.S. policy for dealing with peaceful Indians." The book approa-
ches the matter by looking at reformers and their attempts to reform 
United States Indian policy. Priest does not, however, concentrate 
on legislation, and he fails to create a general overview of the actions 
of Congress even though the book does give a good, yet uncritical, 
picture of the development that led to the passing of the General 
Allotment Act. 12 

Father Francis Paul Prucha's American Indian Policy in Crisis is 
a modern and more critical account, utilizing Priest's approach. It is 
more concerned with judicial matters than Priest's book, but fo-
cuses mostly only on how legislation reflects the acts and achieve-
ments of Christian reformers working outside Congress.13  Robert 
Keller's American Protestantism and United States Indian Policy, 
1869-82 is a similar attempt, with its focus on protestantism in 
American Indian policy14. Both books represent good work, but 
probably due to a conscious choise, Congress remains an outsider in 
their discussions, as if it were necessary only because legislation was 
needed to help the reformes put their reforms into practice. 

Prucha's more recent The Great Father is an excellent account of 

11- For more critiques of this kind, see William Brandon, "American Indians and Amer-
ican History," in Roger L. Nichols & George R. Adams (ed.), The American Indian: 
Past and Present., Xerox College Publishing, Lexington, Massachusetts, 1971, pp.16 
& 17, and Michael Coleman & Markku Henriksson, "Katsaus Yhdysvaltojen intiaa-
neja koskevaan tutkimukseen," in Markku Henriksson (ed.), Pohjois-Amerikan 
alkuperäiskansoja koskevasta kirjallisuudesta., Helsingin yliopisto, Historian tutki-
mus- ja dokumentaatiolaitos, Tiedonantoja V, 1979, p.1. 

12. See Priest. op.cit. For a critique of Priest, see Wilcomb E. Washburn, The Assault on 
Indian Tribalism: The General Allotment Law (Dawes Act) of 1887., The America's 
Alternatives Series, J.B. Lippicott Company, Philadelphia, 1975, p.77. 

13. Francis Paul Prucha, American Indian Policy in Crisis: Christian Reformers and the 
Indian. 1865-1900., University of Oklahoma Press, Norman, Oklahoma, 1976. 

14. Robert H. Keller. American Protestantism and United States Indian Policy, 1869-
82.. University of Nebraska Press, Lincoln, 1983. 
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U.S.-Indian relations. It deals with land, law, and Indians, the "three 
basic elements" of this discussion, but still gives no special attention 
to legislation or Congress.15  Frederick E. Hoxie also deals exten-
sively with land, law, and Indians in his A Final Promise: The Cam-
paign to Assimilate the Indians, 1880-1920, which relates to the 
reform-policy studies of Priest, Prucha, and Keller mentioned 
above. Hoxie includes Congressmen as part of the American leader-
ship acting "on their longstanding promise to fit Native Americans 
into the society that had appropriated their ancestral lands." He also 
seeks relationships between contemporary scientific theories of evo-
lution, public opinion, and public policy, and demonstrates that 
Indian policy reflected the racial attitudes of white American socie-
ty in general of that time. He offers much insight into Congressional 
actions during the last two decades of the 19th century and the first 
two decades of the 20th century, though he does not concentrate on 
Congress and its Indian legislation.16  His earlier article, "The End of 
the Savage: Indian Policy in the United States Senate, 1880-1900," 
is, however, a more profound look at the policies at the upper cham-
ber of Congress. In this article Hoxie seeks out various interest 
groups in the Senate and analyzes their voting behavior in relation 
to the Dawes Act and some other major Indian legislation. Hoxie 
does not, however, deal with the lower chamber of Congress, nor 
with the majority of the Indian laws of that period.17  

The 1887 General Allotment Act, or the Dawes Act, is indeed one 
of the few Indian laws that has stirred wide interest; research has 
been done on it and studies about it have been published. But the 
rest of late 19th-century Indian legislation has gone practically 
unnoticed. This lack is amazing when we remember that it was 
through this legislation that Congress created the policy that the 
government was supposed to put into force. Congress passed the 
laws which the army forced the Indians to obey. 

This lack of attention to Congress is also misleading, as it leaves us 
unfamiliar with and indifferent to the role of the legislative branch 
in Indian affairs. Yet as early as 1831 the U.S. Supreme Court, in 

15. Francis Paul Prucha, The Great Father: The United States Government and the 
American Indians, University of Nebraska Press, Lincoln, Nebraska, 1984. 

16• Frederick E. Hoxie, A Final Promise: The Campaign to Assimilate the Indians, 
1880-1920, University of Nebraska Press, Lincoln, 1984_ See also Frederick E. Hox-
ie, "The End of the Savage: Indian Policy in the United States Senate, 1880-1900," 
in The Chronicles of Oklahoma, 55, 2: Summer 1977, the University of Oklahoma 
Press, Norman, Oklahoma. 

17. Ibid. 
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making Indians the wards of the United States, had implicitly 
obliged Congress and the federal government to take care of Native 
Americans.18  General histories of the period often mention that the 
policy practiced was unsatisfactory; but the policy is often also 
defended by the argument that the members of Congress and the 
Cabinet were misinformed or unfamiliar with circumstances in the 
west. This notion is, however, at least in most cases, based on a lack 
of research into the Congressional Records or other primary sources 
of information about the activities of the legislative branch. The 
infrequent use of Congressional papers made by researchers is of 
course a major reason for the scarcity of surveys on Congress and 
Indian matters. 

When one does examine these documents, one finds that the 
members of the American legislative branch were not always as 
ignorant about Indians and the West as one has been led to believe. 
As the years went by, more and more senators and congressmen 
were elected west of the Mississippi; in addition, the government's 
Indian agents formed an information network that covered all the 
Indian nations of the country, and the members of the Congression-
al Indian Affairs Committees made several trips to Indian reserva-
tions. The Congressional Record shows that the senators and repre-
sentatives did not think of themselves as ignorant or unfamiliar with 
Native Americans and the conditions they lived under, although 
one should not overestimate Congressional knowledge either. 

In addition to the criticism that Congress lacked adequate knowl-
edge about Native Americans, one can also see in the books written 
about late 19th century American history that settlers, miners, 
ranchers, and other land hungry Whites confiscated Indian lands 
without Congress being able to do much about it. It has been argued 
that these groups left Congress with no alternative but to confirm 
with legislation a process that had already taken place.19  This view, 

18.  See Cherokee Nation v. Georgia, as quoted, e.g., in Wilcomb Washburn (ed.), The 
American Indian and the United States. A Documentary History., Random House, 
New York, 1973, pp. 2554-2602. 

I9.  See, e.g., Marion Clawson, Uncle Sam's Acres., Dodd, Mead & Company, New York, 
1951. pp.32 & 98; Vine Deloria, Jr., and Clifford M. Lytle, American Indians, Amer-
ican Justice., University of Texas Press, Austin, Texas, 1983, p.7; Everett Newton 
Dick. The Lure of the Land. A Social History of the Public Lands from the Articles of 
Confederation to the New Deal., University of Nebraska Press, Lincoln, 1970, p.169; 
and especially Wilcomb E. Washburn, "The Historical Context of American Indian 
Legal Problems." Reprinted from the issue on the "American Indian and the Law", 
Law and Contemporary Problems, Winter, 1976, Duke University, Durham, North 
Carolina, p.17. 
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however, clearly underestimates both the possibilities and the pow-
er of Congress. No doubt in many cases, as in Kansas and the Black 
Hills, Whites occupied the area before the federal government and 
Congress could negotiate, buy, take over, or by some other means 
secure the transfer of the territory from the Indians to the United 
States. This was not, however, always the case, and it is partially the 
intention of this study to show that Congress and its laws were from 
the very beginning supporting, guiding, and directing westward 
expansion to and onto Indian lands. Congress was more than just an 
unwilling or indifferent agent of Manifest Destiny. 

Admittedly, in its legislative work, Congress did not act in a 
vacuum. Whatever was happening in the society at large influenced 
the development of legislation to better meet the needs of changing 
situations. Yet, counter to earlier interpretations, Congress should 
be seen as the most important planner and policymaker in Indian 
affairs. The President, the Secretary of the Interior, the Bureau of 
Indian Affairs and the military had mostly only executive responsi-
bilities, though the initiative for Indian policies may often have 
come from them. Many of the officials in the Indian service had a 
great deal of decision-making power, though in principle they were 
supposed to obey the laws passed by Congress. This of course was 
not true in every case. Semi-legal or even illegal actions were more 
common in Indian matters than in any others, possibly because of 
the limited rights and possibilities for the Indians to complain. 

Depending on the year, legislation on Indians — direct or indirect 
— took up from five to twenty-five per cent of the pages of the 
Statutes at Large each year from 1862 to 1907. One should not draw 
too many conclusions from the number of pages, but I think it does 
indicate that America's indigenous population was very important 
to the national legislators. It was definitely more important than the 
size of the Indian population would have indicated, since according 
to the official record, the Indian population formed only about 0.1 % 
to 0.4 % of the total U.S. population, and in reality — the official 
record tended to underestimate the actual number — perhaps only 
one or two percent at most. 

As already mentioned, scholars have so far not considered the 
relationship between this large amount of legislation and a small 
Indian population very important. It is the purpose of this study to 
try to fill this gap by looking at the substance of the Indian legisla-
tion passed from 1862 to 1907, and the circumstances under which it 
was passed. 
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Section one of the first article of the United States Constitution 
vests all legislative powers in Congress. Section eight of the same 
article gives Congress the power "to regulate commerce with for-
eign nations, and among the several states, and with the Indian 
tribes." This has usually been interpreted to mean that state and 
territorial assemblies are excluded from dealing with Indian affairs. 
In recent years and after World War II, the states have played a more 
important role in Indian matters, but traditionally Indian affairs are 
handled mainly by the federal government, not by local govern-
ments. At certain times, this federal monopoly has been challenged, 
when states have tried to include Indians under their jurisdiction, 
but practically every case has ended in a federal victory. The only 
exception of any importance is the case of the Cherokee removal in 
the early 1830's, but even that was originally ruled by the Supreme 
Court to be a federal case. Only because President Andrew Jackson 
favored the claim of the State of Georgia did a state's case take pre-
cedence. 

During the American Revolution, the Continental Congress as-
sumed all responsibility in Indian affairs for the thirteen colonies 
and the states-to-be. This authority was then reasserted in the Con-
stitution with the power of Congress to regulate commerce with 
Indian tribes. The first Indian laws of the new nation did indeed 
concern commerce, trade and intercourse, but from very early on 
"intercourse" tended to include regulations defining the borders of 
Indian territories, the rights of Indians, and other matters not direct-
ly related to trade. 

With the development and expansion of white American or Euro-
American society, legislation concerning Native Americans natural-
ly increased and became more complex. In the late 19th century, six 
or seven areas of concern can be distinguished in United States 
Indian law. Laws, regulations and orders dealing with the adminis-
tration of Indian affairs make up one such clearly distinguishable 
grouping. Another area is legislation on treaties, on the manner in 
which they should be negotiated, and on related topics. The signifi-
cance of this area became more accentuated after 1871 when Indian 
treaties lost their status as foreign treaties and became more solidly 
a part of "normal" Indian legislation. Related to the area of treaty 
policy, or actually to its failures, is the area of military Indian legis-
lation. The judicial status of Indians is a fourth area of Indian legis-
lation. A fifth and very clear area is the laws and statutes dealing 
with Indian schooling and education. 

2 The Indian on capitol hill 
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A great deal of American legislation a century ago dealt with 
lands, land use, and land ownership, with settling and homestead-
ing. Thus a sixth area of Indian legislation deals with "land laws." 
This large sector can be further divided into different subsections 
depending on whether the laws influenced Native Americans di-
rectly or not. Those laws that determined the borders of Indian 
reservations or gave instructions concerning the owning, selling, or 
allotting of Indian lands, may be labelled "direct" land laws. Such 
laws as the homestead acts, which were not in the first place (at least 
supposedly) meant to concern Indians, but had an enormous impact 
on them, will be called "indirect" land laws. These "indirect" land 
laws will be dealt with in the chapter on public land legislation; the 
reservation laws and the allotment laws will each be discussed in 
their respective chapters. A separate chapter is devoted to Oklaho-
ma and the Indian Territory land legislation, another to the railroad 
laws, some of which dealt directly with railroads on reservations, 
while other railroad legislation influenced Indian life and the status 
of Indian lands more indirectly. 

Depending on the historical situation, the importance of different 
areas of Indian legislation varied from year to year. There were 
times when one or two areas were more important than the others, 
and years when some types of legislation played almost no role at 
all. Yet every year, Indian legislation was part of the work of the 
Congressmen on Capitol Hill, and every year during the period 
1862-1907, legislation was passed that specifically concerned Na-
tive Americans. If nothing else, at least the law for annual appro-
priations for Indian tribes necessary to fulfill treaty obligations was 
passed by Congress every year. These annuities and other payments 
form yet another area of Indian legislation. 

The examination of United States Indian legislation that follows 
is primarily based on the collection of United States laws, The Stat-
utes at Large, and on Congressional Records. The time span of the 
investigation was chosen to parallel the so-called great Indian wars 
and the high noon and afternoon of the period known as "the Wild 
West", the time during which the United States grew to be not only 
a continental and a global power, but also a super power. 

By the time of the Civil War, the reservation system was already 
fully developed, although the idea of several smaller reservations 
instead of one large "Indian territory" had not totally taken hold but 
was soon to do so. Although the Pre-emption Law passed in 1841 
encouraged white settlers to settle on Indian lands or near them, 
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and it remained in force for fifty years, it was the 1862 Homestead 
Act that was the first significant law aimed at settling the western, 
i.e. Indian, areas, and it is therefore the starting point of this study. 
The Homestead Act influenced the development of U.S.-Indian 
relations quite significantly especially after the Civil War, even 
though the act itself dealt with Indians only in a very indirect way. 
The year 1862 is also often said to mark the beginning of the great 
Indian wars with the Minnesota Sioux uprising, although the wars 
against the Navajos and Apaches that had started a couple of years 
earlier in the Southwest could also be included in the great wars 
period. 

The cut-off point for this study is not as clear or as easy to define 
as the beginning. The last law during this period concerned specific-
ally with Indian land ownership was the Burke Act of 1906. After 
that, it took until the Indian Reorganization Act (IRA) of 1934 and 
the Indian Claims Commission of 1946, before new major laws were 
passed to deal directly with Indian land claims. However, the Curtis 
Act of 1898 was not put into full force until 1907, when Oklahoma 
became a state and the Indian governments in the area lost their 
power and meaning. Therefore 1907 might be a better cut-off date. 
From 1907, United States Indian policy continued much the same 
until the reform movements of the 1920's which led first to the 
Indian Citizenship Act in 1924 and then to the IRA ten years later. 
These are still the bases of current Indian policy in the United 
States.20  The period from 1862 to 1907 is also important because 
during those years not only Indian lands but also Indian population 
diminished. 

Though this study has been limited to the period of "the Wild 
West," it does not concern itself only with the lands west of the 
Mississippi but deals also with legislation affecting Indians living 
east of that river. This legislation, however, was very meager com-
pared to the legislation concerning western tribes. 

This study will also often analyze Congressional decisions from a 
sectional or regional point of view. Concepts of sectionalism and 
regionalism, as we know, have been important ever since Fredrick 
Jackson Turner developed them particularly for analyzing Ameri- 

2°. See. e.g.. Markku Henriksson, Alkuperäiset Amerikkalaiset. Yhdysvaltain alueen 
intiaanien. inuitien ja aleutien historia, Gaudeamus, Helsinki/Jyväskylä, 1986, pp. 
171-178. 
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can history.' i 
By concentrating on the Indian legislation of the United States 

Congress, this study seeks to show that Congress was actively 
involved in the process of acquiring land from the Indians.22  In unit-
ing three important elements of westward expansion and U.S. his-
tory: Indian policy, land policy, and Congressional action, the study 
hopes to at least partially fill the gap that still exists in general stud-
ies of the United States Congress as an agent in Indian affairs. 

21. For the use of sectionalism, see e.g. Bogue, op.cit., p.69, and Robert M. Crunden, "A 
History of American History," in Indian Journal of American Studies, Vol.12, No.2., 
July 1982, Hyderabad/Madras, India, p. 10. See also several articles in Merrill Jensen 
(ed.), Regionalism in America., The University of Wisconsin Press, Madison and 
Milwaukee, 1965. Allan Bogue in his article on Republican Party action on four 
different laws concerning the West in 1862 emphasizes the meaning of territorial 
sectionalism. Similar views appear in Mary Young's "Congress Looks West," and in 
Hoxie's analyses of the voting behavior of Congress. Indian matters in the late 19th 
century many times clearly followed the principles of sectionalism. (Allan G. Bogue, 
"Senators, Sectionalism, and the 'Western' Measures of the Republican Party," in 
David M. Ellis (ed.), The Frontier in American Development. Essays in Honor of 
Paul Wallace Gates., Cornell University Press, Ithaca, 1969; Young (1969), op.cit.; 
and Hoxie, op.cit., especially pp. 34-35, 58-59, and 108-113; and Congressional 
Records, 49th Cong., I Sess., p.27, 1547, 2211, and 58th Cong., III Sess., p.442-443, 
445, 1970-1977, 1993-1994, 1998, 2001 and 2003.) 

22. According to Wilcomb E. Washburn, the strengths and the weaknesses of the Amer-
ican character are reflected better in Congress than in the courts or in the executive 
branch. Even though the Congress is elected by the people, and its members have to 
now and then fulfill their wishes in order to be re-elected, it does not merely reflect 
the views of the voters. The importance of studying Congress and its records is also 
emphasized by Washburn's statement that the debate in Congress is impulsive, self-
sufficient, and frank, compared to the careful twisting of words by the Commissioner 
of Indian Affairs or the members of the Supreme Court. (Washburn, 1973, op.cit., 
p.1015.) 
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II 





3. The Administration of Indian 
Affairs 

The Organization of the Bureau of Indian 
Affairs 

During the American Revolution many Indians had fought against 
the colonists, and even after the war the situation on the frontier was 
unstable. Thus most Indian affairs were also military affairs, and it 
was only natural that during George Washington's presidency 
(1789-1797) they were submitted to the Secretary of War, and they 
remained part of that Department until the foundation of the 
Department of the Interior in 1849. 

After the Revolutionary War President Washington believed that 
the Indians remained loyal to the English because of gifts of goods 
and equipment.' In 1795 the President convinced Congress to estab-
lish two posts for Indian trade, one on Creek land, and the other on 
Cherokee land. The following year Congress granted $150,000 for 
the founding of "factories", and soon the factory system had become 
the backbone of the United States administration of Indian Affairs.2  
Almost 30 factories were established on the frontier and the system 
seemed to work well. However, some private fur traders did not like 
the competition from the government and they pressured Congress 
to end the system in 1822.3  Thomas L. McKenney, who had been 
working since 1816 as the Superintendent of Indian Trade, became 
unemployed.4  

In the 1824 Presidential elections, McKenney supported John 
Calhoun, the Secretary of War in President James Monroe's (1817-
1825) Cabinet. Calhoun did not make it to the Presidency, but after 
he had again become the Secretary of War, he established an Indian 

I. Richardson, Messages and Papers, I, 185; House Jour., 4 Cong., 1 Sess., p.382, as 
quoted in Prucha(1970), op.cit., p. 49. Also Herman Viola in a lecture in June, 1982, 
in Cody, Wyoming. 

2. For more information on the factory system, see e.g. Hagan, op.cit., pp. 66-67, 
Prucha(1970), op.cit., pp. 44-49, and Prucha(1984), op.cit., chapter 4. 

3. Viola, op.cit., pp. 47-70. 
4. Ibid, p. 70, and Prucha(1970), op.cit., p. 57, and Henriksson(1986), p. 71. 
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Office in his Department without bothering to consult with Con-
gress, and nominated McKenney as the head of this office. Without 
Congressional approval, Calhoun could not create a new position, 
and therefore he had to wait for a vacancy in the Department, which 
he then offered to McKenney. McKenney's salary was $1,600 a year, 
$400 less than what he had received as the Superintendent of Indian 
Trade, but Calhoun promised to remedy this matter as soon as the 
Indian Bureau could be officially established. In 1826 McKenney 
proposed a bill to Congress to establish an Indian Bureau and an 
office of Superintendent to run it and to take care of all Indian 
Affairs. Congress, however, rejected this suggestion.5  

The next President, Andrew Jackson (1829-1837) representing 
the New Democratic Party, dismissed Thomas L. McKenney in 
1830, and two years later established the office of the Commissioner 
of Indian Affairs in the War Department with an annual salary of 
$3,000.6  Elbert Herring, a personal friend of Jackson's Secretary of 
War, Lewis Cass, was nominated as the first Commissioner of Indian 
Affairs.7  

So, the Indian Office of 1824 gradually developed into the Bureau 
of Indian Affairs (BIA), and the system of Indian administration 
which for the most part is still functioning in the United States, 
began to take shape. The highest officials in the administration of 
Indian affairs were the President, the Secretary of War (or from 1849 
on, the Secretary of the Interior), and the Commissioner of Indian 
Affairs. With time, the number of people working with the adminis-
tration of Indian affairs grew from the four during McKenney's time 
to more than one hundred in 1830, including the Indian agents.8  In 
the field, the Bureau was divided into several geographically deter-
mined sections, each with an Intendent or a Superintendent as its 
head, and the Indian agents as the Bureau's representatives on 
Indian reservations. The system of Indian agents and agencies 
created in 1834 was almost a direct continuation of the factory sys-
tem. The first special agents for Indian affairs had been nominated 
as early as 1792, but the system only developed with the Trade and 
Intercourse Acts, and later within the Bureau of Indian Affairs. 

The Indian agent was in many ways a representative of the Unit- 

5. Viola, op.cit., pp. 84-90, 94-95, and 112-113. 
6. Ibid. pp. 232-236, and Satz, op.cit., pp. 155-156. 
7. Satz, op.cit., pp. 156-157. 
8. Herman Viola in a lecture in June, 1982, in Cody, Wyoming. 
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ed States government among the Indians, almost like a diplomat in 
the foreign service. As the federal government became more pow-
erful in relation to the Indian tribes and as the Indians became 
economically more dependent on it, the significance of the agent 
became greater; the diplomat became the person to decide about 
expenditure. One agent was usually appointed for each reservation, 
but sometimes an Indian agency was located outside a reservation 
and its agent served several tribes and reservations. Before the late 
1820's, the President nominated the Superintendents and Indian 
agents without consulting the Commissioner of Indian Affairs, and 
these positions were usually long-term career posts. When Andrew 
Jackson became President, several long-term career officers had to 
resign. This "spoils system" spread to include the Indian service too, 
and every time the opposing political party won a Presidential elec-
tion, almost everybody in Indian administration, from the Commis-
sioner to the agents, was replaced by a representative of the "right" 
party. 

Indians did not believe in a "democratic rotation of offices," and 
they had difficulty in understanding all these changes. Sometimes a 
change could even cause serious trouble, as for example when an 
Indian agent who had just become acquainted with his tribe was 
suddenly replaced by some inexperienced busybody of the victo-
rious party. The Ghost Dance disturbances in 1890 in South Dakota 
are often referred to as an example of this; after Benjamin Harrison 
took office in 1889, the agent on the Pine Ridge Reservation was 
replaced by a Republican, who unfortunately did not understand 
the local Indians. He was frightened by the Ghost Dance, and sent 
for military help. By the end of 1890 the situation finally led to the 
killing of Sitting Bull (Tatanka Yotake), and to the massacre at 
Wounded Knee.9  

The field organization and structural changes to the BIA were 
discussed from time to time during the years from 1862 to 1907. Due 
to the spread of white settlements the shape of the field organization 
varied, but the basic structure of the Indian Bureau remained 
almost the same throughout the period. The only structural changes 
in the Indian administration were the founding of the Board of 
Indian Commissioners (BIC) in 1869, and the creation of positions 
for inspectors in 1873, neither of which changed the power structure 

9. See also Hoxie(1984), op.cit., p. 175. 
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Lakota leader Sitting Bull is perhaps the most famous Indian of all time. In 
1890 he became a victim of the "democratic rotation of offices," i.e., the spoils 
system, when activities of an incompetemt Indian agent led to his death. 
(Smithsonian Institution) 

or the hierarchy for decision-making in the Bureau. Nearly all of the 
Commissioners of Indian Affairs, Secretaries of the Interior, and 
Presidents, however, put forward reform programs of their own. 

During his first term in office, President Abraham Lincoln 
(1861-1865) made a promise to reorganize the overseeing of Indian 

24 



matters.' ° As a result, Congress decided on March 3, 1865, to form a 
committee "to inquire into the condition of the Indian tribes, and 
especially into the manner in which they are treated by the civil and 
military authorities of the United States".11  Lincoln was greatly 
influenced by Bishop H.B. Whipple, who had suggested the estab-
lishing of such a committee in 1862. Whipple thought that since the 
Indians were treated badly by incompetent agents, "the surest plan 
to remedy these wrongs, and prevent them for the future, would be 
to appoint a commission of some three persons to examine the 
whole subject and to report to the department a plan which should 
remedy the evils which have so long been a reproach" to the nation. 
These men should be above politics, and Whipple even suggested 
three names.12  Congress, however, intervened, and the committee 
formed consisted finally of seven members, all politically ap-
pointed. 

James R. Doolittle was nominated as the chairman of the commit-
tee. The committee divided its responsibility; Doolittle together 
with LaFayette Sabine Foster, a Republican senator from Connecti-
cut, and Lewis W. Ross, a Democratic representative from Illinois, 
got Kansas, the Indian Territory, and the Territories of Colorado, 
Utah, and New Mexico to administer. California, Oregon, Nevada, 
and the Territories of Washington, Idaho, and Montana were to be 
inspected by James W. Nesmith, a Democratic representative from 
Oregon, and by William Highby, a Republican senator from Califor-
nia. Senator William Windom and representative Asahell Wheeler, 
both Republicans, the former from Minnesota and the latter from 
Iowa, had as their responsibility to look after Minnesota, Nebraska, 
the Dakota Territory, and Upper regions of the Montana Territory. 
Four of the seven members of the committee were thus from the 
House of Representatives, and three from the Senate; five were 
Republicans and two were Democrats. Sectionally, the northern 
Midwest was represented by four members, the West coast by two, 
and New England by one member of the committee.13  The division 
of the Indian areas for inspection purposes was clearly done on a 
sectional basis, as can be seen above. 

1°. Federal Indian Law, U.S. Department of the Interior, Office of the Solicitor, U.S. 
Government Printing Office, Washington, 1958, p.113; refers also to H.B. Whipple, 
Lights and Shadows of a Long Episcopate (1899). 

11. 13 Stat 572-573, and Federal Indian Law, p. 113. 
12. Senate Miscellaneous Document No.77, 37th Cong., II Sess., p. 4, CIS US Serial Set, 

No.1124, Fiche 4. 

25 



Republican Senator James R. Doolittle was one of the most influential pol-
iticians in Indian affairs right after the Civil War. (Library of Congress) 

The Doolittle Committee submitted its first report on January 26, 
1867, after several consultations and the work of subcommittees. 
According to the report, the numbers of the Indian population were 
diminishing everywhere except in the Indian Territory, because of 
diseases, wars, and for other reasons. Indians had been enclosed in 
small and shrinking areas, and the white settlements surrounding 
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them had destroyed the game, which in normal circumstances was 
an important source of income for the Indians. This was perceived 
by the committee as an inevitable consequence resulting from the 
meeting of a "superior" and a "lower" race.13  

According to the committee, the numerous Indian wars, however, 
were almost without exception the results of white illegality, and 
had proved disastrous for the natives, since quite often women and 
children were killed during these conflicts. The committee thought 
the Sand Creek massacre of 1864 to be particularly appalling.13  Sev-
eral other reports support this view that Whites were responsible for 
the Indian wars. For example, Captain James L. Fisk reported of his 
trip in 1862 to Fort Benton from Fort Abercrombie with a wagon 
train of settlers that they had no trouble with the Indians, even 
though they may have been fortunate only because they did not 
travel through the Minnesota Sioux area.14  In 1867, Commissioner 
of Indian Affairs Nathaniel G. Taylor said: "We can have all we want 
from the Indians, and peace without war, if we so will .. , at a cost 
less than two days' expenses of the existing war ... and this can be 
done simply by retracing our wrong steps, and doing right."15  

A potential reason for the decay of the Indian populations was, 
according to the Doolittle Committee, the diminishing possibilities 
for hunting because the railroads disturbed the migration of the buf-
falo. In addition, there were also the discoveries of gold, which lured 
white people to mountainous areas, and the settlements in Oregon 
and California that put pressure on the western border of the Indian 
territories. And further, according to the committee, the Whites in 
Indian areas were energetic and fearless men who obeyed only the 
law of the strongest. As a solution to the problem and as a means for 
improving the Indian situation, the Doolittle Committee recom-
mended that the Indian Bureau should in the future become part of 
the Department of the Interior, and that the Indian Territory should 
be divided into five districts.13  

Each district would be supervised by a board of inspectors which 
would include one army officer and two local civilians, one of whom 
could be a missionary or hold a similar position. The board would 

13. Senate Report no.156, 39th Cong., 2d sess., serial 1279, 3-10, as quoted in Francis 
Paul Prucha (ed.), Documents of United States Indian Policy., University of Nebras-
ka Press, Lincoln, 1975, pp. 102-103. 

14. House Executive Document No.80, 37th Cong., III Sess., CIS US Serial Set, 
No.1164, Fiche I. 

15. National Archives, Records of the United States Senate, 40A—H9. 
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have the authority to negotiate with the Indians of its district, and it 
would serve as a link between the Bureau of Indian Affairs and the 
Indians. The committee unanimously supported the Senate bill to 
create the boards, because it estimated that even if they would cost 
$150,000 a year to operate, if they prevented even a single Indian 
war a decade, the government would "make a 500 per cent prof-
it."13  

Approximately one month after the submission of the report, sen-
ator Doolittle defended it in Congress. The founding of districts and 
boards of inspectors was, however, promptly defeated in the Senate 
by a vote of nineteen to fourteen.16  Though structured on the 
checks-and-balances principle, the proposed boards of inspection 
were designed more to please the government's critics than to really 
meet the needs of the Indians,17  and obviously their creation did not 
please the majority of the senators. 

Other observers had suggestions similar to those proposed by the 
Doolittle Committee. The incoming Commissioner of Indian Af-
fairs, Ely S. Parker, submitted in January 1867 a plan of his own to 
the recently elected President, Ulysses S. Grant. Parker suggested 
that a board of inspectors be created to monitor the expenditure of 
Indian agency funds as well as the work of the local BIA staffs; and 
that there should be a ten-member commission to periodically visit 
all the Indian tribes to assure the Indians of the United States' good 
intentions and transmit Indian concerns to the national authorities. 
The board, according to Parker's plan, should be composed of trust-
worthy Whites and educated Indians.18  

The ideas presented by the Doolittle Committee and Ely Parker 
later materialized with the founding of the Peace Commission in 
1867 and the Board of Indian Commissioners in 1869. Doolittle's 
view was also expressed in the annual Appropriation Act of 1873. 
The act authorized the President to appoint no more than five 
Indian inspectors, each for a four-year term. These inspectors were 
to examine each Indian superintendency and agency, and they 
received the power to suspend any superintendent or agent or 

16. Congressional Globe, 39th Cong., II Sess., pp. 1712-1720, as quoted in Washburn 
(1973), op.cit., pp. 1465-1467. 

17' Brian W. Dippie, The Vanishing American. White Attitudes and U.S. Indian Policy, 
Wesleyan University Press, Middletown, Connecticut, 1982, p.144. 

18.  Henry G. Waltman, "Ely Samuel Parker 1869-71," in Robert M. Kvasnicka and 
Herman J. Viola (eds.), The Commissioners of Indian Affairs, 1824-1977., Univer-
sity of Nebraska Press, Lincoln, 1979, p. 125. 
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employee as they saw fit. Each agency was to be inspected at least 
twice a year, but not twice in succession by the same inspector. To 
create the money for this activity, four existing offices of Superin-
tendents of Indian Affairs with all their staff were abolished, and the 
President had the authority to assign those personnel to new duties 
or to dispense with any or all of the said superintendents and their 
clerks. 19  

As the nation expanded westward, there were more laws passed 
that enlarged the field organization of the Bureau of Indian Affairs 
than that diminished it.20  Even before the establishment of the 
inspectors offices, the President's powers in Indian matters had 
been increased in 1867 by giving him the right to nominate, among 
other members of the staff, even the sub-Indian agents, who en-
joyed a salary of over a thousand dollars a year.21  

With the 1873 Appropriation Act, regulations were also given for 
more rigorous book-keeping. Confusion had generally prevailed, 
especially with regard to the goods being delivered and distributed 
to Indians; in order to avoid this, the law now provided that when-
ever "the issue of food, clothing, or supplies of any kind is provided 
for [the Indians], it shall be the duty of the agent or commissioner 
issuing the same ...to report to the Indian bureau the number of 
Indians present and actually receiving the same" and that the "said 
reports [were] to be embodied by the Indian Commissioner in his 
annual report. "22  Later in July of 1892, Congress confirmed that the 
records of the Commissioner of Indian Affairs were acceptable, and 
empowered and directed him to continue to make and keep records 
in the future as well. This same law also authorized a seal to be made 
for the Commissioner, and prescribed the fees to be paid for copies 
verified with the sea1.23  

19' 17 Stat 463. 
20. For example, in July 1862 an agent's position was created for the Grand River and 

Wintah Indians of Colorado (12 Stat 469), in 1864 a law was passed for the California 
Indians to create a post of a superintendent, and in addition, the reservations were 
authorized to hire extra hands, such as blacksmiths, doctors, and the like (13 Stat 
39-41). In the appendix of the Annual Appropriation Act of July 15, 1870, howev-
er, a superintendency was suspended (16 Stat 515). 

21. 14 Stat 515. 
22. 17 Stat 463-464. 
23. 27 Stat 272-273. 
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Location of The Bureau of Indian Affairs 

Since March of 1849, when the Bureau of Indian Affairs was trans-
ferred from the War Department to the Department of the Interior, 
U.S. senators and congressmen had continued to debate about the 
proper place for the Bureau. In the latter part of the 19th century 
and in the midst of the great Indian wars, the location of the BIA 
was an issue that sparked discussion on Capitol Hill. As long as the 
wars against the Indians continued, it was necessary to keep milita-
ry forces on the frontier. Such a military presence prompted some to 
support the idea of transferring the Bureau of Indian Affairs back to 
the War Department and letting that Department handle all Indian 
affairs. 

In the opinion of many congressmen, the Army was well organ-
ized, and it had both the means and the equipment to solve the 
Indian problem. Soldiers had proven their loyalty to the nation in 
military campaigns, and their leaders were believed to have more 
faith in the United States than did some of the Indian agents, who 
had "only political aims and ambitions, whom nobody knows and 
who are not directly responsible to anyone for their deeds." The 
Republican senator from Nevada, William Stewart, believed that 
Army personnel could take care of the Indians as part of their reg-
ular duties, and therefore all of the Indian Department money could 
be saved. Besides, Stewart claimed, both the Indians and the gov-
ernment had faith in the soldiers, but not in the agents. According to 
the senator, everybody living close to the Indian areas agreed with 
him and supported the transfer to the War Department.24  

John Sherman of Ohio, for one, agreed with his colleague from 
Nevada that Indians had more respect for the uniform than for civil 
servants. Sherman also thought that the frontier would be a safer 
place with the Army in control, as officers were lifetime soldiers and 
occupied their positions much longer than superintendents and 
agents, who might change after every election because of the spoils 
system. In Sherman's opinion, the Indian agent could quite freely 
commit all kinds of misdemeanors and offenses as he was located 
far from the reach of the law; while the chain of responsibility in the 
Army would constrain men and officers, and anyone in the Army 

24. Congressional Globe, 39th Congress, I Session, 3506-09 as quoted in Wilcomb E. 
Washburn (ed), The American Indian and the United States. A Documentary His-
tory. Random House, New York, 1973, pp. 1453-1454. 
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guilty of misdeeds could be easily court-martialed and brought to 
justice. In the Indian Bureau, they argued, traders and contractors 
cheated both the federal government and the Indians. Under the 
War Department, transportation of goods would be handled as in the 
Army; traders would need to answer for their goods, and soldiers, 
respected both by the traders and the Indians, would see that things 
went right, argued Sherman. In 1866, in addition to Stewart and 
Sherman, the Senate Committee on Finance also suggested the 
transfer of the BIA to the War Department.25  

The suggestion that Indian affairs be handled by the War Depart-
ment was supported by most soldiers, who thought that "correct 
behavior toward the red savages was unnecessary discretion. "26 
General William T. Sherman, the Commander of the United States 
Army, 1869-1884, supported the transfer, as did Ely S. Parker, a 
Civil War general and the first Commissioner of Indian Affairs 
under Ulysses S. Grant, though also an Iroquois and the first Indian 
ever to hold the post. In his letter of 1876 to W.A.J. Sparks, the 
Chairman of the House Committee on Indian Affairs, William Sher-
man supported the idea of substituting civilians with soldiers in the 
Indian Bureau and making the Bureau subordinate to the War 
Department. The soldiers were already in the West looking after the 
Indians, and therefore this would mean no additional costs. Further-
more, the general pointed out, military rule had led to good results 
in New Mexico and at Fort Sill with the Comanches and the Kiowas. 
In his report of 1879, General Philip H. Sheridan was angry about 
the claims by some people that the Army had not taken good care of 
the Indians. He blamed Congress for not authorizing enough money 
for the Army to feed the Indians.27  

Throughout the 1860's, senator Doolittle actively supported the 
continuation of the administration of Indian affairs by the Depart-
ment of Interior. He claimed that neither the Committee on Finance 
nor John Sherman could be as well acquainted with matters as were 
those people responsible for handling Indian affairs in practice. As 
the chairman of the Senate Committee on Indian Affairs, he consid- 

25. Congressional Globe, 39th Cong., I Sess., 3506-07, as quoted in Washburn, op.cit., 
p. 1446. 

26. Robert E. Riegel, America Moves West, Henry Holt and Company, New York, 1957, 
orig. 1930, pp. 482-483. 

27. House Report no.354, 44th Cong., 1st secs., serial 1709, 9, as quoted in Francis Paul 
Prucha (ed.), Documents of United States Indian Policy University of Nebraska 
Press, Lincoln 1975, pp. 146-147. 
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ered himself the right person to speak for such people. Removal of 
power from civilians to soldiers would not guarantee peace, accord-
ing to Doolittle, since in his judgement, in nine times out of ten the 
Indian wars had begun after the Whites had violated Indian rights; 
and during the previous twenty years (1846-1866), the biggest wars 
had all started because of blunders by commanding Army officers. 
Doolittle thought that the prevailing system and its supporting 
legislation were good; it was people, not the laws, who caused the 
problems. "If a lieutenant, who knows little of human nature and 
even less of Indians is put to command an Indian garrison, he can 
easily lead the nation into a war which will cost 20 million dollars," 
said the senator. But he admitted that, on the other hand, "a dishon-
est Indian agent can [also] deceive Indians and cause trouble." Dool-
ittle thought it would be best to maintain the present system, where 
the soldiers and the agents jealously watched each other's actions, 
thus benefiting both the Indians and the government.28  

The debate about the location of the Indian Bureau has been de-
scribed by Dr. Wilcomb Washburn of the Smithsonian Institution as 
one between a military approach and a civilian approach to solving 
problems. For Washburn, this meant a basic conflict with regard to 
Indian matters, where the choices were between the terrorizing of 
Indians or the fulfilling of their needs.29  

Washburn's view is well supported, for example, by a statement 
by James Doolittle on February 22, 1867, suggesting that since the 
soldiers' job was to fight, they were therefore unable to act as Indian 
agents who advised Indians on farming or on other related matters. 
"If all Indian relations were war relations, it would be right to move 
the Indian Bureau, but part of the relations are also peaceful rela-
tions," he argued.30  

Nine years later these views were shared by E.C. Watkins, who 
testified for a Subcommittee of the House Committee on Indian 
Affairs. Watkins had lived several years with the Chippewas in 
Michigan. He admitted that some agents were incompetent, but 
considered them moral men compared to the soldiers. Watkins 
insisted that the army officers had been trained for war, and if the 
idea was to civilize the Indians, then a civilian department could do 

28. Congressional Globe, 39th Cong., I Sess., 3506-3509, as quoted in Washburn, 
op.cit., pp. 1449-1451, and Congressional Globe, 39th Cong., II Sess., p. 3508. 

29. Washburn. op.cit., p. 1446. 
30. Congressional Globe, 39th Cong., 2d Sess., pp. 1712-1720. 
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it better.31  

In addition to the principal clash between the military and civil-
ian points of view, economics seemed to be important for both sides. 
Senator Doolittle claimed that using the Army to administer Indian 
affairs would be more expensive, since Congress made military 
appropriations more easily and without any detailed questioning. 
According to Doolittle, the War Department used some 1.5 million 
dollars during the latter half of the 1860's just to feed and clothe 
some 6,000 Navajos in New Mexico, while the Interior Department 
spent only 1 million dollars for 20,000 Cherokees. And the Army's 
sum did not include the salaries paid to those soldiers in New Mex-
ico who kept the Navajos on their reservation. James Grimes of 
Iowa remarked, however, that the Cherokees lived in a civilized 
area, while the Navajos in New Mexico had their homes in a roadless 
wilderness, where transportation was expensive. Grimes could not 
but help asking if Doolittle had taken into account how much troub-
le runaway Cherokees caused for the Interior Department. William 
Stewart of Nevada also thought that the use of the Army would be a 
cheaper choice, but Doolittle claimed that even Interior's transpor-
tation system was two to three cents cheaper per pound than trans-
portation organized by the War Department.32  

In its report in 1867, the Doolittle Committee admitted that seve-
ral dishonest men worked under the auspices of the Indian Bureau, 
but soldiers were not totally honest either. Members of the commit-
tee thought that the soldiers and the civilians could act as each oth-
ers' watchdogs.33  In its report only a year later, the Peace Commis-
sion also supported the Interior Department as a home for the 
Indian Bureau, but included several provisions. For example, it sug-
gested that all BIA officials should be fired and new personnel hired 
for an independent Bureau of Indian Affairs. If the United States 
wanted to live in peace with the Indians and the main tasks of 
Indian policy were to educate, teach and civilize the Indian, then the 
Indian Bureau should be in the Department of the Interior, said the 
report; but if the United States wanted to wage war, then let the 
Bureau be moved to the War Department, it stated. The best solu-
tion would, however, be an independent Bureau or a Department 

31. National Archives, Records of the United States House of Representatives, 44A—
F17.2. 

32. 39th Cong.. I Sess., 3506-09, as quoted in Washburn, op.cit., pp. 1452-1454. 
33. Senate Report no.156, 39th Cong., 2d sess., serial 1279, 3-10, as quoted in Pru-

cha(1975), op.cit., p. 104. 
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with a Secretary of its own at its head. As matters stood, responsi-
bility was too often left by the Commissioner of Indian Affairs and 
other BIA personnel to the Secretary of the Interior, who, because of 
lack of time and experience, was not always familiar with all the 
details.34  

However, after the military confrontations of the summer of 1868, 
the Peace Commission changed its view, and in another report on 
October 9, 1868, supported the War Department 35  A good month 
later, in his own annual report, the Secretary of War, J.M. Schofield, 
agreed with the latter report of the Peace Commission. He thought 
not only that it made better economic sense but also it offered better 
protection for people on the frontier, and a more fair treatment of 
the Indians. Because the Army was in any case always needed, if it 
could also handle all Indian matters from the very beginning, mon-
ey would be saved, claimed the Secretary.36  

The Commissioner of Indian Affairs, Nathaniel G. Taylor, howev-
er, strongly supported the Interior Department. In his report of 1868 
he listed several reasons why he thought the War Department could 
not handle Indian affairs efficiently enough. He observed that this 
would lead to the creation of a large permanent army, which was not 
according to the principles of the United States. Taylor felt that 
moving the BIA into the War Department would promote war ra-
ther than peace, since military rule had always failed with the 
Indians because the soldiers only knew how to fight a war. The 
Commissioner was also quite certain that the soldiers would bring 
loose morality and diseases, particularly syphilis, into the reserva-
tions.37  

A year earlier Taylor had written a letter to the acting Secretary of 
the Interior, W.T. Otto, suggesting that he pay more attention to how 
the War Department took care of Indians in the Fort Laramie area. 
Taylor feared that because of the bad care so far, these Indians 
might join their hostile neighbors in the territory. Such worries 
annoyed the Secretary of War, who stated that all his departmental 
money was needed for hostile Indians, and therefore the BIA should 

34. House Executive Document no.97, 40th Cong., 2d sess., serial 1337, 15-17 & 20-
22. as quoted in Prucha(1975), op.cit., pp. 108-109. 

35. House Executive Document no.1, 40th Cong., 3d sess., serial 1366, 831-832, as 
quoted in Prucha(1975), op.cit., p. 117. 

36. House Executive Document no.1, 40th Cong., 3d sess., serial 1367, xvii—xviii, as 
quoted in Prucha(1975), op.cit., pp. 117-118. 

37. House Executive Document no.1, 40th Cong., 3d sess., serial 1366, 467-474, as 
quoted in Prucha(1975), op.cit., pp. 118-123. 
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have acted on its own and with its own money. Furthermore, the 
Secretary of War regretted the inability of the Interior Department 
to render further aid without great prejudice to the military.38  

Nathaniel Taylor was not alone among the Commissioners in sup-
porting the Interior Department as a place for the Indian Bureau. As 
a general rule, practically all Commissioners of Indian Affairs 
shared this perspective. Ezra A. Hayt, appointed Commissioner in 
1877, even demanded that the Bureau remain in the Interior Depart-
ment, or he would not accept the post.39  The only notable exception 
among the Commissioners was Ely S. Parker, a former general. 

The debate over the location of the Bureau of Indian Affairs con-
tinued throughout the 19th century in both chambers of Congress. 
The discussion was hottest at the end of the 1860's and again ten 
years later. In the House in October 1877, a representative from 
Ohio, Henry Blackstone, suggested a transfer of the Indian Bureau 
to the War Department. The following year, Alfred M. Scales, a 
representative from North Carolina, claimed that only the Army 
could keep the Indians at peace, and representative Martin Ingham 
Townsend stated that the proper place for an Indian was under the 
army guns. According to Scales, the Indian agents corrupted and 
cheated the Indians whenever they had the chance. But even 
though the Whites usually caused the wars, the Army was always 
needed to end them. Therefore the North-Carolinian believed that it 
would be cheaper to relocate the BIA under the War Department, or 
if this could not be done, then the Army should be transferred to the 
Interior Department.40  

Custer's defeat at Little Big Horn, and the fighting that followed 
it, promoted an intensified new interest in moving the Bureau to the 
War Department. In addition, the continuing Apache wars, and per-
haps also the Crow Dog incident in 1881, when one Lakota leader 
killed another inside a reservation, may have inspired the idea of the 
BIA transfer. Scales and other War Department men were among 
those who pressured Congress to create a committee to investigate 
the possibility of transferring the BIA back to the War Department; 
but the Bureau stayed in the Interior Department. During the spring 
of 1882 two suggestions were made in the House of Representatives 

38. National Archives, Records of the United States House of Representatives, Com-
mittee on Appropriations papers, 40A—F2.14. 

39. Roy W. Meyer, "Ezra A. Hayt," in Kvasnicka & Viola, op.cit., p. 156. 
40. Congressional Records, 45th Cong., I Sess., No.10, p. 18, and 45th Cong., 2d sess., 

No.I21, p. 23. and Washburn, op.cit., p. 1640. 
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for the transfer!" Neither one of these propositions, however, led to 
anything serious. 

In the 1860's, members of the House sometimes favored the trans-
fer because of a desire to have a larger say in Indian affairs, which 
were now largely controlled by the Senate alone with its treaty rati-
fication privileges. Some of the transfer bills were even passed in 
the House but then defeated in the upper chamber.42  

One of the early victories for the Interior men was the Doolittle 
Committee's suggestion to keep the BIA in the Interior Department 
and the decision on July 27, 1868, to include all Indian affairs under 
that Department's jurisdiction.43  As a compensation to those favor-
ing the military, the same 1868 law required that in the future all 
annuities and goods coming to the Indians because of treaty obliga-
tions would be distributed in the presence of an army officer with at 
least the rank of captain.44  

It is very difficult to classify the members of the late 19th century 
Congress into "military-minded" or "civilian-minded" men accord-
ing to their party or the location of their constituency. The transfer 
of the BIA to the War Department was supported both in the East 
and in the West. The Interior Department, however, did find its 
most consistent defenders among eastern senators and representa-
tives.45  Members of Congress from Ohio and Colorado always 
seemed to be on the side of the War Department, no matter what 
their party. In the case of Colorado, after the Civil War, a considera-
ble number of Indians still lived there, and the state wanted to get 
rid of them. Therefore, perhaps, its Congressmen supported the 
transfer, assuming that under the auspices of the War Department 
the Indians would more likely be removed from the state. The Ohio 
Indians, however, had already been defeated at the very beginning 
of the 19th century and had been removed from Ohio by the 1840's. 
Thus in Indian affairs Colorado and Ohio had very little in common, 
and Ohio's motivation remains inexplicable. 

During the first years after the Civil War, it was quite natural that 
party denomination played a minor role. To a great extent the war 
had been a battle between the Republicans and the Democrats from 
which the Republicans emerged victorious. Between the Civil War 

41. Cong. Rec. 47th Cong., I Sess., No.36, p. 18, and No.104, p. 12. 
42. Priest, op.cit., pp. 17, and 18-20. 
43. Federal Indian Law, pp. 113-114. 
44. 15 Stat 222-223. 
45' See also Priest, op.cit., p. 24. 
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and World War I, only two Democrats were elected President: Grov-
er Cleveland in 1884 and 1892, and Woodrow Wilson in 1912 and 
1916. In the Senate the Republicans had a clear majority most of the 
time until 1913. Exceptions are the years from 1877 to 1895, when 
for two short periods, first in 1879-1881 and then in 1893-1895, 
the Democrats were the major party in the Senate. Therefore it is 
almost inevitable that Republicans would be found among both the 
War Department supporters and the Interior men. 

In the House of Representatives the relative strengths of the two 
parties changed more often and more radically, but even there the 
location of the Bureau of Indian Affairs was never a party issue, 
except once in 1876, when the Democrats organized in support of 
the War Department with but few party deviations. Recent clashes 
with the Sioux gave the Democrats a good opportunity to criticize 
the Republican administration, and the transfer issue was a concrete 
way to voice this criticism.46  Custer's defeat at Little Big Horn had 
generated general sympathy for relocating Indian affairs in the War 
Department, and perhaps the Democrats also wanted to use this 
sympathy to gain more seats in the approaching elections. 

Actually, the only real difference between the Interior men and 
the military-minded legislators was that practically all members of 
the Committees for Indian Affairs, whether it was a Senate Commit-
tee or a House Committee, favored the Interior Department. The 
Department also had its supporters outside the Committees, and the 
BIA, in the end, was never put back under the auspices of the War 
Department. 

Personnel of the Bureau of Indian Affairs 

When discussing the location of the Bureau of Indian Affairs, con-
gressmen were often also arguing about the ability of soldiers to act 
as Indian Bureau personnel or as other kinds of civilian officials. In 
senator James Doolittle's opinion the soldiers could only wage war, 
and at the end of the 1860's this view became dominant in Congress, 
particularly when the Army was found to be guilty of several blun-
ders and mistakes. James Doolittle had a long list of accusations 

46. Priest, op.cit., p. 19-20. 
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against the military and the Indian wars they had caused.47  Natural-
ly not everybody agreed with him. Nevada's William Stewart 
claimed in June 1866 that it was the first time he had heard anyone 
accuse the War Department of causing Indian wars.48  

Late in 1867 Congress received several circular petitions because 
of the "horror and amazement of the manner in which the officers of 
the United States Army and Government had treated the Indians," 
asking for the nomination of a committee to investigate not only 
"the atrocious and notorious Chivington Massacre [Sand Creek], but 
also the killing of innocent Indians by Lieutenant Ayres, Generals 
Canby and Sully, and Captain Locklein. "49  These letters supported 
Doolittle's view that even though Congress had the right to decide 
on peace and war, regional commanders of the Army led the United 
States into wars against the Indian Nations regardless of Congress. 
His argument was that in trying to defeat the Indians, millions of 
dollars were being wasted.50  Within a few years, two tragic events 
gave additional support to Doolittle's accusations. 

The attack by Lieutenant Colonel George A. Custer against a 
peaceful Cheyenne village on the Washita River in November 1868 
provoked strong criticism in the East. Many people talked about 
Washita as a new Sand Creek. It is possible that the severe criticism 
made Custer and General Philip H. Sheridan limit their terrorist 
activities against the Indians and instead seek negotiations with the 
Native Americans.51  

The Marias River (or Baker) Massacre in February 1870 proved 
even more effective in the denial of civil offices for army officers. 
General Alfred Sully, Superintendent of Indian Affairs for Monta-
na, had written in August 1869 to the Missouri Division headquar-
ters in Chicago that there were several people in Montana illegally 
selling whiskey to Indians, which led the Indians to violent public 
action. Sully was worried because the Whites in the area were very 
anxious to blame every Indian for the deeds of a few. To solve the 

47. Cong. Rec., 39th Cong, I Sess., pp. 3606-3609, as quoted in Washburn (1973), 
op.cit., pp. 1449-1450, and 39th Cong. II Sess., pp. 1712-1720, also in Washburn 
(1973), op.cit., pp. 1458-1460. 

48. Stewart in the Senate on June 30, 1866, Cong. Rec., 39th Cong., I Sess., pp. 3506-
3509, as quoted in Washburn (1973), op.cit., pp. 1454-1455. 

49. National Archives, Records of the United States Senate, Committee on Indian 
Affairs papers, 40A—H9. 

'0  Doolittle in the Senate on February 22, 1867, Cong. Rec., 39th Cong., II Sess., pp. 
1712-1720. 

51  Andrist, op.cit., p. 164. According to Peter Iverson, however, this is unlikely. (Iver-
son's letter to the author, November, 1987). 

38 



Colonel Custer's attack on Black Kettle's Cheyenne village on the Washita 
River in 1868 provoked strong criticism against the U.S. Army. Charles 
Schreyvogel's "Early Dawn Attack" typifies a number of similar engage-
ments. (Library of Congress) 

problem Chicago sent out a military force the following winter to 
crush the Piegan Indians of the area. At the end of February, Colo- 
nel Eugene M. Baker destroyed the Piegan village of Red Horn, 
which was already suffering badly from smallpox. According to one 
estimate, 173 Indians were killed, only twenty-five of them warriors 
between the ages of twelve and sixty. The whiskey sellers were, 
however, allowed to continue their business.52  

Humanitarians accused the soldiers of a massacre; the Eastern 
newspapers made it into a sensation, and public opinion condemned 
Baker for a kind of barbarism that, it claimed, had never been seen 

52.  Justin Morrill in the Senate on June 2, 1870, Cong., Rec., 41st Cong., II Sess., 
Appendix, pp. 450-451; Andrist, op.cit., p. 171; and Utley (1977), op.cit., p.191. 
According to Andrist. Lieutenant Pease, who was the agent for the Blackfeet, had 
testified that only 15 of the dead Indians had been warriors of the right age to be 
able to fight. Utley. however, relies on the estimate of 120 warriors by Baker him-
self. 
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before.53  This same view in Congress led to an amendment in the 
law for Army appropriations in July 1870 to deny the use of army 
personnel as civil officers.54  An even more important reason for the 
passing of this rider may have been that Congress had become tired 
of President Ulysses S. Grant's attempts to fill every possible vacan-
cy for Indian agents with soldiers, thus eliminating the possibility 
for Congressmen to use the Indian service positions as rewards for 
party favorites.55  

When Grant took office in 1869, the Indian Bureau was in relative-
ly bad shape. The Bureau had become a place for party favorites, a 
place for corruption and inefficiency. Congress had spent most of its 
time arguing about the reconstruction of the South, and very little 
attention had been paid to Indian affairs.56  The founding of the 
Indian Peace Commission in July of 186757  was, however, a sign of a 
growing interest on the part of the legislators. The President and 
Congress nominated six members to the Commission. One of these 
was Nathaniel Green Taylor, a former senator from Tennessee, who 
had been appointed as the Commissioner of Indian Affairs four 
months earlier. Other nominees were senator John Henderson from 
Missouri, former General John Sanborn, and Generals William T. 
Sherman, Alfred Terry, and William S. Harney. Within the Commis-
sion, the civilian members usually favored negotiations with the 
Indians, but Red Cloud's war and some of the battles in 1867 made 
the military members doubt the possibilities for peace.58  

The Peace Commission presented its first report as early as Jan-
uary 7, 1868. It recommended the abandonment of the isolation pol-
icy; instead of isolation, the Indians should be assimilated into the 
white population. Had this been done earlier, argued the Commis-
sion, there would no longer be any Indian problem. The Commis-
sion felt that there was much corruption in the Indian Bureau, and 
because the people there were appointed according to their party 
and not because of their abilities, the result could only be further 
Indian troubles. The Commission suggested that all BIA posts for 

53. Utley (1977), op.cit., p. 191. 
54. 16 Stat 319. 
55. Utley (1977), op.cit., p. 191. 
56. Utley (1981), op.cit., pp. 183-185. See also House Executive Document no.97, 40th 

Cong., 2d sess., serial 1337, pp. 15-17, as quoted in Prucha (1975), op.cit., p. 106. 
57. 15 Stat 17. 
58. William E. Unrau, "Nathaniel Green Taylor 1867-69," in Kvasnicka and Viola, 

op.cit., p. 119. 

40 



Superintendents and agents should be declared vacant no later than 
February 1, 1869. These vacancies should then be filled with honest 
men. Those agents who were able men could be reappointed; others 
would have to go without any possibility of party intervention.59  

The Peace Commission Report did not favor the fact that territo-
rial Governors were often also ex officio Superintendents of Indian 
Affairs in their territories. White settlers had a tendency to build 
their homes on Indian lands even before the Indian title to the land 
was officially removed, and if an argument arose on such an occa-
sion between the Whites and the Indians, the Governors sided with 
the Whites — the Indians, after all, had no vote. The Commission 
contended that the Governors should not have the power to call in 
military force against the Indians; in the event of hostilities, such a 
war should be fought by the regular U.S. Army.59  This clause, of 
course, was in special reference to the Sand Creek massacre, which 
was carried out by voluntary forces. 

The report also suggested that the President should from time to 
time appoint special agents to the more distant territories to investi-
gate Indian matters and to report directly to him on the situation. 
The report recommended that either the Peace Commission or 
some other commission should be appointed to negotiate with the 
Sioux (Red Cloud and other chiefs) during the spring of 1868, and 
also to agree with the Navajos on their removal from their prison in 
Bosque Redondo to a reservation in the Southern District. The 
report also recommended that the Commission might be given 
more authority to negotiate treaties and agreements with the peace-
ful Indians on reservations. These would cover delivery of annual 
appropriations and other relatively minor matters.59  

The Peace Commission Report was quite critical of Whites in gen-
eral, claiming that they had been unfair towards the Indians. The 
Commission recognized that many Whites were sympathetic to 
Indians, and that Congressional legislation had always been filled 
with good intentions, though in practice such legislation contained a 
lot of mistakes. Of course, if the settlers and the railroad managers 
had treated the Indians the same way as they treated Whites, no 
problems would have arisen, claimed the Commission. To gain 
Indian friendship, all that was needed was to honor Indian treaties 

59. House Executive Document no.97, 40th Cong., 2d sess., serial 1337, pp. 15-17, as 
quoted in Prucha (1975), op.cit., pp. 108-110. 
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and treat the Native Americans as friends.60  

With the criticism and suggestions of the Peace Commission in 
mind, Ulysses Grant began his own peace policy. This policy advo-
cated rejecting the unrealistic treaty system, attempting to treat ev-
ery Indian as an individual rather than a member of his tribe, sett-
ling every tribe onto a reservation, and educating the Indians to 
prepare them for United States citizenship. Staff appointments 
would be critically important. General Jacob D. Cox, who supported 
the civil service system and opposed the spoils system, was ap-
pointed as the Secretary of the Interior. Iroquois Donehogawa, alias 
Ely Samuel Parker, a former general and Grant's adjutant, became 
the Commissioner of Indian Affairs.61  Thus "military power" super-
seded "party power," which did not necessarily please every mem-
ber of Congress. 

At about the same time, the Quakers launched a campaign for the 
advancement of a more humane Indian administration. During the 
spring of 1869 they paid a visit to the newly elected President. The 
Quakers believed that if people with religious conviction were nom-
inated for the offices in the Bureau of Indian Affairs, it would grad-
ually uplift the moral status of the whole Bureau. The meeting 
between the President and the Quaker leaders led to the appoint-
ments of several Quakers as Indian agents and intendents, and thus 
"Quaker policy" became part of Grant's peace policy.62  Quaker 
appointments also diminished the possibilities of "party power." 

Both President Grant and Secretary Jacob Cox were very pleased 
with the results of the policy of appointing Quakers to important 
Indian posts.63  Other agencies were first filled with army officers, 
but when the soldiers had to leave after the summer of 1870 because 
of the reasons already mentioned, religious appointees occupied 
almost every field office by 1872;64  Ulysses S. Grant was not anxious 
to let party favorites occupy the Indian Bureau again. Commissioner 
of Indian Affairs Francis A. Walker noted in November 1872 that 

60. Ibid. as quoted in Prucha (1975), op.cit., pp. 106-107. 
61. Utley (1981), op.cit., pp. 184 and 187. 
62. Ibid, pp. 187-188. 
63. House Executive Document no.1, 41st Cong., 2d sess., serial 1414, pp. vii—xi, as 

quoted in Prucha (1975), op.cit., pp. 129-131; and the President's Annual Message 
to Congress, December 5, 1870, as quoted in Prucha (1975), op.cit., p. 135, where he 
refers to James D. Richardson, comp., Messages and Papers of the Presidents, 7: 
109-10. 

64. Utley (1977), op.cit., pp. 191-192, and Utley (1981), op.cit., p. 188, and Herman 
Viola in a lecture in June, 1982, in Cody, Wyoming. 
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indeed before the law passed on July 15, 1870, all intendents and 
agents had been soldiers except in Kansas and Nebraska, where the 
Quakers were already in charge of the reservations. The Commis-
sioner also introduced a plan and a schedule to appoint members of 
thirteen different religious denominations to eighty-seven reserva-
tions in order to further the moral well-being of Native Ameri-
cans.65  

On Indian reservations the missionaries spent most of their time 
and energy in carrying out routine day-to-day business, and very 
little time was actually left to convert or educate the Indians. Prob-
lems were also caused by the differences and rivalries among 
denominations. It often happened that Indians who were used to 
one religious sect, were appointed an agent with a different faith. All 
these and perhaps other problems as well led many missionaries to 
give up after the first enthusiasm had faded, and by 1882 almost 
every reservation was back in "secular" hands.66  

Despite the Quaker policy, not all irregularities in the BIA ended. 
A House Report in 1873 noted that the Indian Bureau was filled with 
thieves and cheaters.67  This was nothing new of course and this 
complaint was to be heard later as we11,68  as in general the Bureau of 
Indian Affairs was often considered the most corrupt of all Bureaus 
and Offices in United States administration. On the other hand, this 
claim was also made about the Cabinets of Ulysses S. Grant. 

Several examples of complaints about BIA misbehavior can be 
found in different government records. In 1862 the Bishop of Min-
nesota, H.B. Whipple, wrote to President Lincoln that things had 
gone wrong with the Sioux (in Minnesota), mainly because the BIA 
had become a place for political favorites, and therefore most of the 
agents were incompetent and interested only in making a personal 
profit during their four years on the reservation. The following year, 
some senators were worried about the "outstanding liabilities of the 
Indian Service in Oregon." In February, 1880, even the Indians were 
worried, and the Santee chiefs in Nebraska asked for an investiga-
tion of their agent. In the mid-1880's a report by one of the Indian 

65. House Executive Document no.1, 42d Cong., 3d sess., serial 1560, pp. 400-462, as 
quoted in Prucha (1975), op.cit., pp. 141-143. 
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inspectors on the Kiowa, Comanche, and Wichita Agency in the 
Indian Territory stated that the local agent "was lacking in decision 
and administrative ability" in connection with the cattle trade in the 
area, and even though there was no evidence that the agent had 
personally profited by these transactions, the reports showed that 
he was not a proper person to act as an Indian agent.69  

In the Indian Bureau, corruption and incompetence were often 
felt at every level, all the way up to the Commissioner of Indian 
Affairs himself. Many of the Commissioners had no prior experi-
ence in Indian administration nor in any administrative post.70  As 
an Indian, Ely S. Parker naturally had some experience in all kinds 
of Indian affairs, Edward Parmelee Smith was a former Indian 
agent, and Ezra A. Hayt a member of the Board of Indian Commis-
sioners.71  However, even their familiarity with Indian affairs, unfor-
tunately, did not make these three much different from the other 
Commissioners. 

At the beginning of the 1870's, Secretary of the Interior Columbus 
Delano (1870-1875) appointed a commission to investigate accusa-
tions against Commissioner Smith concerning his misuse of the tim-
ber trade during his service as agent for the Chippewas. The com-
mission found no evidence of such activity, but the attacks on Smith 
continued and the threat of an investigation into BIA finances 
forced the Commissioner to resign in December 1875.72  Ezra Hayt's 
son, Edward Knapp Hayt, was involved in a fraud involving the 
finances of the San Carlos reservation, and Congress also blamed 
Ezra Hayt for incompetence in handling the Ute and Cheyenne dis-
turbances. Many people believed that Hayt was involved in his son's 
activities, and the Commissioner had to resign.73  

Daniel Browning took the office in 1893 with the hope of fmding 
government posts for his friends and supporters. He, too, was to feel 

69. Senate Miscellaneous Document No.77, 37th Cong., II Sess., pp. 1-5, CIS US Serial 
Set, No.1124, Fiche 4; National Archives, Records of the United States Senate, 
Committee on Indian Affairs papers, 48A—E1 1; and BIA, Letters Sent, 70, p. 201, & 
157. p.59. 

70. See, e.g., Roberts, op.cit., p. 99; Miner H. Craig, "Francis A. Walker 1871-73," 
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the power of Congress. A Congressional law mandated that all per-
sons applying as instructors of farming on Indian reservations, had 
to have been farmers in the same state or territory as the reserva-
tions. This alone limited the possibilities for Browning's friends, 
since they were mostly from Illinois. Commissioner Browning intro-
duced bills in order to prevent the sale of alcohol to the Indians 
living on allotments, and to replace the Indian Commissioner with a 
"troika" consisting of a member of each major party and a represen-
tative of the Army. None of these suggestions was passed by Con-
gress.74  

Commissioner William P. Dole had to resign because of the mas-
sacre at Sand Creek, with the resulting Congressional demand for 
his resignation. The Senate never confirmed the appointment of 
Lewis Bogy as Commissioner of Indian Affairs. John Q. Smith was 
thought to be incompetent and he was forced to resign in 1877. 
During the period from 1861 to 1909, only seven of the seventeen 
Commissioners left their office as a result of normal procedure with 
the changing of the Cabinet, and only five held the office a full four 
years. William A. Jones was the only Commissioner to hold the 
office throughout the tenure of two Cabinets.75  

All this can be clearly seen in the following list of the Commis-
sioners of Indian Affairs from 1861 to 1909. The table also shows that 
the terms become more regular towards the end of the period. 

When Ely S. Parker was appointed as Commissioner of Indian 
Affairs, many people wondered if an Indian could manage in such a 
high position. A discussion also developed on the rights and duties 
of the Commissioner. People found Parker supposedly guilty of 
malfeasance and of exceeding his authority. This led to Parker's 
resignation and was also reflected in the founding of the Board of 
Indian Commissioners.76  

To prevent further malfeasance and corruption in the Indian Bu-
reau, more and more people in the 1880's began to demand that the 
BIA should be be included within the civil service system created in 
1883. Commissioner of Indian Affairs Thomas J. Morgan stated in 
his annual report on October 1, 1889, that in the Indian service there 
was as much need for the good qualities of a civil servant — integ- 

74. William T. Hagan, "Daniel M. Browning 1893-97," in Kvasnicka and Viola, op.cit., 
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TABLE 1 

The Commissioners of Indian Affairs in 1861-1909 

William P. Dole 1861-1865 
Dennis Nelson Cooley 1865-1866 
Lewis Vital Bogy 1866-1867 
Nathaniel Green Taylor 1867-1869 
Ely Samuel Parker 1869-1871 
Francis A. Walker 1871-1873 
Edward Parmelee Smith 1873-1875 
John Q. Smith 1875-1877 
Ezra A. Hayt 1877-1880 
Roland E. Trowbridge 1880-1881 
Hiram Price 1881-1885 
John D. C. Atkins 1885-1888 
John H. Oberly 1888-1889 
Thomas Jefferson Morgan 1889-1893 
Daniel M. Browning 1893-1897 
William A. Jones 1897-1905 
Francis Ellington Leupp 1905-1909 

rity, justice, patience, and common sense — as in other sectors of 
administration. According to Morgan there was no more room for 
dishonesty, injustice, incompetence, or favoritism in Indian affairs 
than in any other sector of federal administration.77  

In a letter to President Benjamin Harrison of January 10, 1891, the 
Board of Indian Commissioners asked for an executive order to 
extend the civil service system to all those areas in Indian adminis-
tration where it could be done.78  Only three months later, the Pre-
sident responded positively by ordering that from then on medical 
doctors working for the BIA, superintendents and assistant superin-
tendents of Indian schools, and teachers and matrons of Indian 
schools would be included in the civil service system.79  

Document no.1, 51st Cong., 1st sess., serial. 2725, pp. 3-4, as 
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Ely S. Parker was the first Indian to be chosen as the Commissioner of 
Indian Affairs. Many wondered if an Indian could manage in such a high 
position. (Smithsonian Institution) 

3 The Indian on capitol hill 
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The Indian wars of the latter half of the 1870's had made Congress 
more favorable towards the Army, but the refusal to appoint sol-
diers as civil servants remained the practice for over twenty years. 
This practice was dropped only when it was discovered that one way 
to avoid political appointees was to allow army officers to be 
appointed as Indian agents under the auspices of the Department of 
the Interior. This view became a law on July 13,1892.80  In addition to 
this, Charles Manderson from Nebraska suggested in January, 1893, 
that retired army officers should be hired as Indian agents.81  

Demands for the extension of the civil service system continued. 
For example, in late 1892 the Connecticut Indian Association peti-
tioned to Congress for a "strict application of civil service rules to all 
appointments in the Indian service."82  During the spring of' 1896 the 
system was extended so widely throughout the Indian service that 
in practice only the offices of the Commissioner, the Indian agents, 
and some special officials were excluded.83  In his annual report in 
1903, President Theodore Roosevelt felt that no longer should the 
appointment of Indian agents be dependent on party affiliations. He 
also asserted that the filling of vacancies with former army officers 
whenever it was possible worked wel1.84  

Congressional opposition to military appointees, however, had 
not totally died. In February 1905 the Senate was once again consid-
ering the suitability of army officers as Indian service officials. 
Orville H. Platt from Connecticut thought that the suggestion from 
the House that no annuities should be paid to Indians who had an 
officer as their agent, was aimed against Major Randlett, one of the 
two army officers working as Indian agents at the time. Randlett had 
defended the Indians when Congress, against the Indians' desire, 
had opened up some of' the lands in the Kiowa, Comanche, and 
Arapaho Reservation for white settlement. The Senate rejected the 
House proposal, but included a wish that in the future no army 
officers would be appointed as agents since the Committee on 
Indian Affairs wanted the Indian agents to be hired from the areas. 
near their reservation posts.85  Due to all this discussion, it took until 

80. 27 Stat 120-121. 
81. Cong. Rec., 52nd Cong., II Sess., p. 831. 
82. National Archives. Records of the United States House of Representatives, Com-

mittee on Indian Affairs papers, 52A—H8.2. 
83. House Document no.5, 54th Cong. 2d sess., serial 3489, pp. 3-5, as quoted in Pru-

cha (1975), op.cit., pp. 195-197. 
84. Cong. Rec., 58th Cong., II Sess., p. 7. 
85. Cong. Rec., 58th Cong., III Sess., pp. 2970-29773. 
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after World War II for the civil service system to be fully extended in 
the Bureau of Indian Affairs. 

The Board of Indian Commissioners 

To limit the misuses of funds in the Indian Bureau, especially in the 
delivery and transportation of goods to Indians, the Board of Indian 
Commissioners (BIC) was created on April 10, 1869, by a statutory 
provision. This provision allowed the President to appoint no more 
than ten people to form the board. Together with the Secretary of 
the Interior, this board was to exercise control over the disburse-
ment of appropriations for Native Americans.86  Independent of the 
Interior Department's jurisdiction, the Board, composed of public-
spirited citizens, could act as a watch-dog over operations of the 
Bureau of Indian Affairs.87  In 1870 the Board's authority was 
extended when it received the right to "supervise all expenditures 
of money appropriated for the benefit of Indians in the United 
States, and to inspect all goods purchased for said Indians in con-
nection with the Commissioner of Indian Affairs."88  

A body like the BIC had been suggested since the beginning of 
the 1860's. The Episcopalian Church had recommended a civilian 
commission in 1862, and as soon as President Grant assumed office, 
a delegation from Philadelphia suggested similar action. Even Com-
missioner Parker supported the idea.89  Parker was also anxious to 
influence the actions of the Board. In his letter on May 26, 1869, he 
wanted to have the Board's opinion on several matters he consid-
ered important. These included the legal status and the rights of 
Indians in accordance with treaties, the laws of the United States, 
and the laws of the states and territories. Parker wanted to know 
whether new treaties should be made with the Indians, and what 
kind of legislation would be necessary both for the treaty and the 
non-treaty Indians. He also wanted information about whether 

86. 16 Stat 40, and Federal Indian Law, p. 220. 
87. Dee Brown, Bury My Heart at Wounded Knee. An Indian History of the American 

West.,Picador/Pan Books Limited, London, Third printing, 1976 (orig. 1970), p. 
146. 

88. 16 Stat 360, and Federal Indian law, p. 220. 
89. Priest, op.cit., p. 42, refers here to Henry Benjamin Whipple, Lights and Shadows of 

a Long Episcopate, New York, 1899, p. 513, and to William Welsh, comp., Taopi 
and His Friends, Philadelphia, 1869, p. 72.; and Waltman, mt., pp. 125. See also p. 28 
above. 
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Indians should be moved to reservations and how this could be best 
accomplished. Other matters of interest to the Commissioner in-
cluded what to do with annuity payments and when to move from 
martial law to civil law, particularly in conflicts involving friendly 
off-reservation Indians. Parker also urged that the laws make a dis-
tinction between the nomadic and the civilized and settled Indians. 
He also suggested changes in the Intercourse Acts. Parker suggested 
that the BIC should examine the conditions of as many Indian tribes 
as possible within a given time, and then lay down proposals for 
reforms. He also hoped that the Board would look at the accounts of 
superintendents and agents of the Indian Bureau, and determine 
their ability for their present positions. All reports and information 
should be passed on to the Secretary of the Interior, the Commis-
sioner thought.90  

President Grant directed that the Board should hire its own secre-
tary and other assistants, keep records, and make recommendations 
for a better handling of Indian matters. Grant thought the Board 
should have full authority to examine all papers of the Bureau of 
Indian affairs, advise intendents and agents in their tasks, be present 
when materials were acquired for the Indian service, and even 
change the instructions of agents whenever necessary.91  

The nine voluntary philanthropists whom Grant nominated to 
the Board — all serving without pay — submitted their first report 
in November of 1869. It was quite critical of prevailing Indian policy. 
Though the federal government had generally and in legislation 
sought to be generous toward the Indians, the actual treatment of 
America's indigenous population had been so unjust and unfair that 
the Board of Indian Commissioners could not find words to describe 
it. The story was a disgraceful tale of broken treaties and unkept 
promises. The history of frontiersmen and Indians was a shameful 
story filled with murders, plunders and abuses. Barbaric actions on 
the part of the Indians were random exceptions. According to the 
highest army officials and to those civilians who had studied the 
matter, almost all Indian wars had been started by white aggression. 
White crimes were ignored, while Indian deeds were announced all 
over the country. The government had taught the Indians that they 
had rights, but whenever Whites violated those rights, the arm sup- 

90. Annual Report of the Board of Indian Commissioners 1869, pp. 3-5, as quoted in 
Prucha (1975). op.cit.. pp. 127-128. 

91. Ibid. pp. 128-129. 
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posedly protecting the Indian would instead support the other par-
ty. Some people, the report stated, even advocated genocide.92  

According to the Commissioners, the most assiduous and peace-
ful tribes were the most vulnerable to depredation. If a tribe 
advanced itself in farming, it was soon driven away from its land 
with fire and sword. Whatever the natives had previously been, 
white rapaciousness made them suspicious, revengeful, and cruel, 
but even in their vices they were only poor imitators of white fron-
tiersmen. Among the Indians there were still tribes and individuals, 
even within the wildest nomadic groups, who just wanted to live in 
peace and learn the white man's way. The Indian Commissioners 
thought that the claim that the Indians did not want to work was 
invalid. But why should the Indians plant corn, fence lands and 
build houses, when experience taught them that Whites would con-
fiscate the results of all their work? Even the most industrious white 
person would in similar circumstances act in a similar manner, said 
the report.92  

The Indian Commissioners supported the idea of gathering In-
dians into small reservations which could later be developed into 
counties, and into one large reservation (the Indian Territory) which 
would eventually become a state in the Union. In these areas the 
Indians should be taught the idea of private land ownership. Land 
titles would be inalienable for the first two or three generations. The 
civilized Indians of the Indian Terroritory would be given U.S. citi-
zenship as soos as possible.92  

The first report of the BIC also suggested the abandoning of the 
treaty-making system, although the Commissioners thought that all 
current treaty stipulations should be fulfilled honestly and uncondi-
tionally. As soon as a just method could be found to secure Indian 
rights, the treaties should be annulled. In the Board's opinion, 
uncivilized Indians should still be treated as wards, and the United 
States should protect and educate them, teach them the principles 
of civilization and Christianity, and support and clothe them until 
they became self-sufficient. Giving money to the Indians as annual 
appropriations should be ended, the Board thought, since this 
would only make Indians lazy. English schools should be founded 
for all Indians, so that linguistic misunderstandings between the 

92. Annual Report of the Board of Indian Commissioners 1869, pp. 5-11, as quoted in 
Prucha (1975), op.cit.. p. 131-133. 
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Indians and Whites would no longer occur. Industrious Indians 
should be particularly assisted, rather than the present practice of 
equally supporting both the good and the wicked. The Board also 
recommended that a common court should be established in the 
Indian Territory for all the Whites, Blacks, and Indians living 
there.93  

The Board of Indian Commissioners could not make policy, but 
many of its recommendations in one form or another were later 
taken into consideration by Congress. Because of its critical attitude 
and its loosely defined authority, the Board soon found itself in a 
battle for power not only with the Bureau of Indian Affairs but also 
with Congress. The Board of Indian Commissioners found several 
abuses in the Indian Bureau, and quite often the chain of corruption 
reached very high, extending even to the then Secretary of the 
Interior, Columbus Delano. In consequence, only a few malefactors 
were punished. The Board influenced the resignation of Ely S. 
Parker, although Delano, who was at that time Secretary of the 
Treasury, in his turn forced the Secretary of the Board to give up his 
position.94  The power game was now a draw, but later the Interior 
Department, in league with the Indian Bureau would gradually take 
over the powers of the Board with the approval of a recalcitrant 
Congress. 

Even though Congress had authorized the founding of the Board 
of Indian Commissioners, not every legislator was satisfied with it. 
Debate over the status and the position of the Board raged from the 
very beginning. In early 1871 the House of Representatives pushed 
through a change in the status of the Board of Indian Commission-
ers that enabled the Secretary of the Interior to sustain, set aside, or 
modify any action of the Board.95  The following year, Congress 
decided that even though the Board was originally founded to con-
trol the delivery of goods for Indians, examination by the Board of 
vouchers and accounts would not be a prerequisite for payment.96  
Such weakenings of its power made the Board a watch-dog without 
teeth. Money to fund the Board's activities was also a constant prob-
lem and would become even more so as the Board's influence dim-
inished. For example, in January, 1889, the Board asked for more 

93. Ibid, pp. 133-134. 
94. Priest, op.cit., p. 45-46. 
95. 16 Stat 568. 
96. 17 Stat 186. 
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appropriations because almost all of its money had already been 
spent to pay for secretarial help. Money was needed particularly to 
fund inspection trips to the Indian areas.97  

After four years of work, six of the Board's nine members 
resigned. They were discouraged by the limited possibilities for 
them to influence Indian matters. New members, however, were 
nominated to take their places, and the situation continued pretty 
much the same.98  In the Annual Appropriation Act of June, 1874, 
the authority and duties of the Board were confirmed to be the same 
as before and $15,000 was reserved for its expenses.99  

Congress was not always happy with the criticism aimed at it by 
the Board, even though the Board tried to avoid direct confronta-
tion.100  In the beginning, those opposing the Board were usually 
Republicans, who were also generally a majority of Congress. After 
the nominations of 1874, the Board no longer functioned to curb 
Republican corruption. At that point, a major part of the Democrats 
opposed the Board, while many Republicans shifted to the Board's 
support. Partisanship gave way to regional differences in the 1880's. 
Western Congressmen demanded the suspension of the BIC, while 
those members elected east of the Mississippi usually supported the 
existence of the Board.101  

Because of its character as a watch-dog, the relations of the Board 
with the Indian Bureau were seldom very friendly. Secretary of the 
Interior Carl Schurz (1875-1881), following his own personal inves-
tigation of the Board had, however, become convinced of the 
Board's value, and abandoned the Department's customary opposi-
tion to the Board, and defended it against Congressional criticism.102  

During Schurz's period, Congress managed, however, to come quite 
close to abolishing the Board when an amendment to a House reso-
lution calling for the retention of the BIC was passed in the Senate 
by only 37 yeas against 21 nays with 18 senators absent or not vot- 

97. National Archives, the United States House of Representatives Papers, Committee 
on Indian Affairs, 50A—F16.5. 

98. Priest, op.cit.. p. 47, and Roy W. Meyer, "Ezra A. Hayt 1877-80", in Kvasnicka and 
Viola, op.cit., p. 155-156. 

99. 18 Stat 176. See also the act of May of the same year, which authorized the Secretary 
of the Interior to pay the Board's expenses till the end of June, 1874 (18 Stat 31). 

100. Priest, op.cit., p. 47-48. 
01. Ibid, p. 48-49. Priest refers here also to Cong. Globe, 42nd Cong., 2nd Sess., pp. 

3155-3156; Cong. Rec., II, pp. 3740-3745; Cong. Rec., III, pp. 1989-1990; Cong. 
Rec., V, p. 1062; Cong. Rec., X, pp. 2484-2487, 2499, 2823-2829, 3076; Cong. Rec., 
XI. pp. 541-542; and Cong. Rec., XIII, p.1533. 

102. Ibid. p. 49-50. 
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ing. '03  Soon after this, the influence of the Board became very lim-
ited, and it did not raise much further debate in Congress. In 1934 
President Franklin D. Roosevelt finally abolished the Board. 

Much of the legislation concerning Indian administration, includ-
ing the founding of the BIC, was for the most part a power struggle 
among the Whites, be it Democrats against Republicans, Congress 
against the Bureau of Indian Affairs, or some other pair of rivals. 
Even the demand for incorporating the BIA into the civil service 
system, or President Grant's Quaker Policy to end corruption and 
malfeasance may have had more to do with white demands than 
Indian needs. Large numbers of laws, however, were also passed in 
order to benefit the Indians. All of these laws reflected a paternalis-
tic view of white responsibilities for their wards, a patronage by a 
more "advanced" group for the "latecomers." 

ina. Cong. Rec., 46th Cong., II Sess., p. 2829. 
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4. Indian-related ilitary Laws 

Military conditions often influenced Indian legislation. Army appro-
priation bills may not mention Indians, but Native Americans were 
certainly a factor in the debates that preceded them. For example on 
April 1, 1879, William Sparks, a Republican from Illinois, blamed 
the Democrats for not supporting the Army against the savagery of 
the Indians. A representative of' the Washington Territory, T.H. 
Brents, also asked for support for the soldiers against the Indians, as 
did Nebraska's Senator Algernon S. Paddock. However, according 
to senator Paddock, protection was needed not only against Indians, 
but against white outlaws as well.' 

In early March 1879, the Senate and the House of Representatives 
of Nebraska asked their delegates in the federal Congress to act for 
the establishment of a military post east of Fort Robinson on the 
Niobrara River: the people of that area had been the target of hostile 
Indian attacks.2  In 1885, a frightened State of Kansas requested Con-
gress to improve the military road going through the Indian Territo-
ry from Caldwell, Kansas to Wichita, Texas3. Earlier, in 1863 the 
legislative assembly of that same state had asked Congress to 
improve the military road between Fort Leavenworth, Fort Riley, 
and Fort Larned.4  

The debate about the military budget with regard to Indian affairs 
should not, of course, come as any surprise; Native Americans were 
at this time the major enemy of the United States Army. When the 
Civil War broke out in 1861, the relatively small U.S. Army of 13,000 
men was scattered along the frontier fighting with Indians, and 
when the Spanish American War began in 1898, the then 28,000 
man Army was still concentrated around military posts mostly in 
the West. 

Those military laws that mention Indians usually concerned 

1. Cong. Rec.. 46th Cong., I Sess., No.12, pp. 7 & 18, and No.34, pp. 34-37. 
2. National Archives. Records of the United States House of Representative, Commit-

tee on Indian Affairs papers, 46A-H10.2. 
3. Cong. Rec., 48th Cong., II Sess., p. 1913. 
4. Senate Miscellaneous Document No.35, 37th Cong., III Sess., CIS US Serial Set, 

No.1150, Fiche 4. 
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weaponry and the amount of ammunition or money needed for a 
campaign against the natives. Quite often these laws were a direct 
result of Indian action, or what the members of Congress thought to 
be Indian action. Such statutes included, for example, the act of 
April 7, 1866, according to which a thousand handguns and one 
hundred thousand rounds of ammunition would be delivered to the 
Governor of the Dakota Territory for use against Indiansy. There 
was also a law of March 3, 1881, which stated "that each volunteer 
who joined the forces of the United States in the Territory of Mon-
tana during the war with the Nez Perce Indians, shall be paid one 
dollar per day during the term of such service. Payment would cov-
er the time that he left his home until he was returned thereto, 
including all time spent in hospital under treatment wounds or oth-
er injuries met with in such service." The law also provided for the 
permanently wounded and disabled; and for the heirs of those who 
were killed in service it guaranteed all the benefits of the pension 
laws, "in the same manner and to the same extent as if they [these 
persons] had been duly mustered into the regular or volunteer 
forces of the United States." In addition, it promised payment for 
horses and arms lost in the services This category of laws related to 
weaponry should also include President Abraham Lincoln's procla-
mation of March 17, 1865, which ordered the arrest and trial in the 
nearest military court of all those people who brought weapons from 
abroad — gun-running was prevelant from Mexico and Canada — to 
the Indians7. 

The federal government occasionally directly aided with money 
the military efforts of the individual states against the Indians. In 
1881, California received $1,290.56 for California Indian War Bonds 
that the state had floated in 18568. The states were, of course, 
anxious to receive federal money to compensate for their losses in 
the Indian wars. They considered the Native Americans as wards of 
the federal government. Indians, as far as the states were concerned, 
only had relations with Washington, D.C. The federal government, 
for its part, was not always willing to pay the sums requested by the 
states; Congress often ordered an investigation into the truthfulness 
of claims and the actual necessity for compensation.9  

5. 14 Stat 26. 
6. 21 Stat 641. 
7. 13 Stat 753. 
8. 21 Stat 510-511. 
9. See, e.g., 18 Stat 83, 21 Stat 520-521, and 22 Stat 111-112. 
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Custer's defeat at the Little Big Horn greatly stimulated the patting of mil-
itary legislation. Frederick Remington's drawing of "Custer's Last Stand" 
appeared in Harper's Monthly on January 10, 1891. (Library of Con-
gress) 

The failures of the treaty-making policy and the many subse-
quent military confrontations were naturally reflected in military 
legislation. George Custer's defeat at Little Big Horn is a famous 
case in point. In their reports from 1875 on the Dakota military dis-
trict, Lieutenant-General Philip H. Sheridan and Brigadier-General 
Alfred H. Terry urged the establishment of military posts on the 
Yellowstone and Musselshell Rivers in the Montana Territory. Con-
gress understood the urgency of the Generals' request only after 
Custer's death. Within a month after that fateful June day, Congress 
authorized $200,000 for the establishment of these posts. At the 
same time, Congress also granted an additional $46,800 for the hir-
ing of 300 privates as scouts against the Indians. Three weeks later 
the number of "Indian scouts" was raised to a thousand, and Con-
gress provided that an appropriate number of non-commanding 
officers should also be enlisted for these duties. The total number of 
soldiers in the Army had been set at 25,000 men, but Custer's defeat 
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made Congress reconsider the matter. In mid-August a law was 
passed to permit an increase in recruitment during Indian hostili-
ties. Each cavalry company could enlist up to a hundred men, pro-
viding that the total did not exceed more than 2,500 men above the 
limit of 25,000 decided upon earlier. As much as $1,634,700 was 
reserved for the hiring of these extra men, and for their horses, pro-
vision, transportation, and the like.10  

When "Indian hostilities" in the north calmed down, the Army 
cut back to a lower number of men, even though the focus remained 
on the Indian fronts. On November 21, 1877, Congress confirmed 
the hiring of 300 scouts for the next year as well as the 100-man 
definition of a cavalry company. The legislation required that a suf-
ficient part of the cavalry should be kept in Texas to defend the 
Mexican and Indian frontier there. It also reiterated the stipulation 
that the total strength of the army should not exceed 25,000 
men.1 I  

Indians were quite regularly used as army personnel, and some 
hints of this can be found in Congressional action. There was one 
law, for example, establishing a cavalry detachment of Choctaw 
braves 12. Another example is Proclamation number 52 of 1866, 
which authorized the Secretary of War to pay a hundred dollars 
reward to the enlisted volunteers of the first, second, and third 
Indian regiments according to the rules respecting payments of 
rewards for volunteers.13  Annual Army appropriations always in-
cluded certain amounts of money for the payment of Indian scouts 
or other Indians assisting the soldiers. One way or another, Indians 
were also linked with the laws to improve military roads in the 
Indian Territoryi4. Indians were even the reason for the Secretary of 
War's order to move twenty bronze cannons that had been removed 
from use to the Custer monument in West Point's 

Some additional Indian-related military laws are also included in 
table 2. 

Traditionally the people of the United States have opposed large 
peacetime armies. During the post Civil War decades, "the Congress 
as an institution seemed chronically hostile" to the military. The 

70  19 Stat 95-97. 131, and 204. 
11  20 Stat 1-4. 
12. 7 Stat 213, and 12 Stat 515. 
13. 14 Stat 360. 
14. 19 Stat 225. 
15  20 Stat 259, and Cong. Rec., 45th Cong., III Sess., No.12, p. 21 

58 



TABLE 2 

List of Some Major Military Laws Relating to Indians 

The Act 	Year Main Content of the Law 

13 Stat 753 	1865 those who brought weapons to Indians 
from abroad to be tried 

14 Stat 26 	1866 weapons for the Dakota Territory to use 
against Indians 

14 Stat 307 	1866 $45,000 for those who fought against In-
dians in Nebraska in 1864 

14 Stat 360 	1866 rewards for men enlisted in Indian regi-
ments 

17 Stat 613 	1873 appropriations for the Montana Territory 
for the expenses of suppressing Indian 
hostilities 

18 Stat 23 	1874 investigation to be made of the possible 
compensation to the people of Oregon and 
California for their losses caused by In-
dians in 1872-1873 

19 Stat 95 	1876 $200,000 for the establishment of posts in 
Montana 

19 Stat 131 	1876 to hire 700 additional Indian scouts 
19 Stat 204 	1876 to enlist no more than 2,500 extra men in 

the Army 
19 Stat 225 	1876 to improve the military road between 

Sioux City and Fort Randall 
20 Stat 1 	1877 to re-establish the full strength of the 

army to no more than 25,000 men 
20 Stat 259 	1877 twenty bronze cannons for the Custer me-

morial 
21 Stat 510 	1881 United States pays $1,290.56 for 1856 Cali-

fornia war bonds 
21 Stat 520 	1881 investigation into possible compensation 

to Florida for expenses due to Indian hos-
tilities in 1855-1860 

21 Stat 641 	1881 compensation for those who took part in 
the Nez Perce war 

22 Stat 111 	1882 investigation into possible compensation 
to the States of Texas, Colorado, Oregon, 
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Nebraska, California, and Nevada, and the 
Territories of Washington and Idaho 

22 Stat 399 	1883 $70,268.08 as compensation to Oregon and 
California for losses in the Modoc war 

26 Stat 13 	1890 authorization of the President to promote 
men who distinguished themselves in In-
dian wars 

26 Stat 111 	1890 rifles to South Dakota, North Dakota, 
Wyoming, Montana, and Nebraska for 
protection against Indian raids 

26 Stat 114 	1890 additional military equipment to the 
above-mentioned states 

26 Stat 130 	1890 $12,398.55 as compensation for the milita-
ry equipment damaged in Washington 
during the Nez Perce war 

27 Stat 281 	1892 pensions for men who had taken part in 
Indian wars 

28 Stat 107 	1894 General Oliver Otis Howard authorized to 
accept a medal of the French League of 
Honor (which he received probably be-
cause of his conduct against Indians) 

29 Stat 117 	1896 $5,000 to expel the Cree Indians who had 
escaped from Canada 

32 Stat 175 	1902 to establish a memorial for the Fort Phil 
Kearny massacre 

32 Stat 399 	1902 pensions and compensation for those who 
took part in Indian wars 

35IStat1410 	1907 $12,000 for the establishment of a memo-
rial for the Battle of Tippecanoe 

antagonism was largely due to Army actions in the Reconstruction 
South. Southern Democrats were particularly resentful, and Demo-
crats were more active than Republicans in reducing the size of the 
Army and its funding. They accused the Republicans of fear of the 
Indians as their reason for maintaining a large military force. Indian 
affairs, however, created intraparty as well as interparty conflicts. 
Texas Democrats, voting as Westerners rather than Southerners, 
affirmed rather than negated an increase in military appropria-
tions.' 6  The northern Republicans often repaid this debt to the Tex- 

Robert Utley, Frontier Regulars. The United States Army and the Indian 1866-
1891., Indian University Press, Bloomington, Indiana, 1977 (orig. 1973), pp. 59-
65. 
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ans by including provisions for the defense of the Mexican border as 
well. 

The military enactment laws are not "Indian legislation" in the 
same manner as most other laws described in this study; military 
laws did not necessarily influence the Indians' living conditions. 
Rather they represented a reaction to Indian activity and deeds. 
Naturally enough, the strength of the Army, the quality of its arms, 
the amounts of its ammunition, and the like, all affected its ability to 
discipline the natives. A remarkable feature of the non-budgetary 
Indian-related military laws is that many laws concerning the pay-
ment of pensions and expenses due to Indian hostilities were actual-
ly passed a long time after the wars had ended. The hiatus in the 
passage of Indian-related military laws in 1867-1872 can be seen as 
an indication of the success of the so-called peace policy. 
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5. Treaty Legislation 

From the very beginning, with the first European colonies, treaties 
were an essential part of Indian-White relations. From early on, the 
central government maintained the right to make treaties with the 
Native Americans. After independence, the federal government 
continued this tradition; treaties, including those dealing with In-
dian affairs, became according to the Constitution the prerogative of 
the President and the Senate. In July 1862 Congress again con-
firmed the treaty rights of the President, and also gave him the right 
to abrogate treaties with hostile Indians'. 

Several treaty negotiations between the United States govern-
ment and Indians were held in the 1860's, and these adhered to the 
new regulations issued in the legislation concerning the transaction 
of Indian affairs. For example, in December 1862, the Senate 
approved a recommendation by Benjamin Harding to authorize the 
Committee on Indian Affairs to look into the possibility of making a 
treaty with the Klamath and Modoc Indians of Oregon and Nor-
thern California2. The Committee produced a positive report which 
was introduced to the Senate by senator James W. Nesmith in Jan-
uary 18633. This led to the law of March 25, 1864, which authorized 
the President to conclude a treaty with the Klamath, Modoc, and 
Snake Indians in Southeastern Oregon for the purchase of the land 
occupied by these Indians4. 

In January 1863 the then Vice-President Hannibal Hamlin intro-
duced to the Senate a letter from the Secretary of the Interior 
requesting money to be used for handling matters with the Indians 
in Utah and with other non-treaty Indians. He also wished to send 
special agents to the Northern Chippewas, to the tribes of the Upper 
Missouri and to other tribes, with the aim of decreasing their discon- 

'- 12 Stat 568, and Federal Indian Law, p. 113. 
2. Journal of the Senate of the United States of America, being the Third Session of the 

Thirty-Seventh Congress: begun and held at the City of Washington, December 1, 
1862. in the eighty-seventh year of the independence of the United States., U.S. 
Serial Set 1148, Washington: Government Printing Office, 1863, p. 31. 

3_ Ibid. p. 91. 
4_ 13 Stat 37. 
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tent and violence. The Senate delegated the matter to the Commit-
tee on Finances and the Committee on Indian Affairs, and in the 
Annual Appropriation Act of March 3, 1863, $50,000 was granted to 
the Secretary of the Interior to be used for negotiations with non-
treaty Indians.' 

Another act, in February 1865, authorized the President "to enter 
into treaties with the various tribes of Indians of the Utah Territory, 
upon such terms as may be deemed just to said Indians and benefi-
cial to the government of the United States." With these treaties, the 
Indians were to surrender to the United States "their possessory 
right to all agricultural and mineral lands, except such agricultural 
lands as by said treaties may be set apart for reservations for said 
Indians." The act further provided "that all such reservations shall 
be selected at points as remote as may be practicable from the pres-
ent settlements in the Utah Territory." Another clause provided 
that "in agreeing with said Indians upon the amounts to be paid to 
them under the provisions of the treaties ... care shall be taken to 
obtain from the Indians to the greatest possible extent, their consent 
to receive for such payments agricultural implements, stock, and 
other useful articles, rather than money." The sum of $25,000 was 
appropriated for the negotiations, which included carrying out the 
provisions of the act, making presents to the Indians, and defraying 
other necessary expenses. Among other similar actions was Con-
gressional resolution number 47 of 1866, which reserved for the 
President as much as $121,785.77 to negotiate treaties with the tribes 
of the upper Missouri and Platte Rivers. In a later law, on July 1, 
1870, the President was authorized to negotiate with the Umatilla 
Indians for their removal from the Umatilla Reservation in Oregon, 
and for the dividing of their reservation lands into allotments of 160 
acres. Two thousand dollars were reserved for these negotiations.6  

Such authorizations and regulations were not a waste. On the 
contrary, the 1860's proved to be perhaps the most successful 
decade in terms of the number of Indian treaties negotiated. Count-
less councils were held and 59 treaties actually ratified. The most 
meaningful of these treaties were negotiated by the Peace Commis-
sion with the Plains Indians: with the southern Plains Indians at 
Medicine Lodge Creek in Kansas, and with the northern Plains 
Indians at Wyoming's Fort Laramie. This latter treaty ended "Red 

Senate Journal, op.cit., pp. 103-104, and 12 Stat 792. 
6 13 Stat 432. 14 Stat 358. and 16 Stat 384. 
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Cloud's war." It was three large Plains Nations — the Shoshone, 
Sioux, and Cheyenne — who accounted for more than twenty of the 
treaties made in the 1860's.7  

Congress was able to help the treaty-making process through 
legislation, and especially in the 1860's it seemed to be willing and 
even anxious to do so. Several voices were raised against the treaty 
system, but its supporters claimed that it worked and they remained 
a majority in Congress during the decade. On the other hand, 
though the Senate ratified the laws that promoted treaty-making, 
Congress as a whole interpreted the treaties anyway it pleased. It 
could also use its power to break treaties. Its "right" to do so was not 
disputed. 

Angry and annoyed with the Minnesota Sioux uprising in 1862, 
Congress on February 16, 1863 annulled the Sisseton, Wahpeton, 
Medawakanton, and Wahpakoota Treaties, which in any case it had 
already failed to honor. With this act, Congress simply abrogated 
those parts of the treaties which would in the future impose any 
obligations on the United States. It also stated in this same law that 
all the lands of the offending Minnesota Indians would be forfeited 
to the United States, because those Indians had in the previous year 
"made an unprovoked, aggressive, and most savage war upon the 
United States, and massacred a large number of men, women and 
children within the State of Minnesota, and destroyed and damaged 
a large amount of property." Those Indians who had helped whites 
during this war, were given 80 acre allotments as their reward.8  

7  For example, in June, 1862 treaties with the Blanchard's Fork and Roche de Boeuf 
Ottawa and with the Kickapoos came into force (12 Stat 792, 22 Stat Stat 158). During 
the following year, treaties were made with, among others, the Nez Perce (e.g. 14 
Stat 269, 15 Stat 469, 22 Stat 158), Creeks (e.g. 13 Stat 177, 14 Stat 272), Tabequache 
Utes (e.g. 13 Stat 560, 14 Stat 272-273), Eastern, Northwestern, Western and Goship 
Shoshones (e.g. 14 Stat 269). In October 1863, a treaty was signed with the Chippe-
was with an addition to it the following April (e.g. 13 Stat 178, 14 Stat 270-271). In 
March 1863 the Chippewas had already surrendered their Gull Lake, Mille Lac, 
Sandy Lake, Rabbit Lake, and Rich Lake Reservations (12 Stat 1249-1255). In 1865 
treaties were made with, for example, some Kiowas, Comanches and Apaches, and 
Omahas. Nine separate treaties with the different Sioux tribes were signed at Fort 
Sully in October. The Arapahoes and Cheyennes, who had been defeated at Sand 
Creek, gave away large territories and agreed upon a small reservation on the Kan-
sas-Indian Territory border. (e.g. 14 Stat 273-276, and Cong. Rec., 41st Cong., II 
Sess., Appendix, pp. 449) During the same year, the Senate made an addition to the 
treaty signed the previous year with the Winnebagos. Also, treaties were made with, 
for example, the Choctaw and Chickasaw Indians, and the Bois Fort Chippewas (e.g. 
14 Stat 259, 265 & 274). The Choctaw and Chickasaw treaty was negotiated in the 
spring of 1868 to include some additions and changes, which Congress in July au-
thorized the Department of the Interior to approve and ratify (15 Stat 77). See also, 
e.g.. 13 Stat 629, and 14 Stat 277 & 497-511; and John R. Wunder, "Death to Diplo-
macy: Indian Nations, the United States and the Resolution of 1871", a paper owned 
by the author thanks to Peter Iverson, p. 10. 

$ 12 Stat 652 & 654. 
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The Peace Commission made treaties in Fort Laramie with the Sioux and 
Cheyenne, and ended Red Cloud's war ceding victory to the Indians. (Smith-
sonian Institution) 

The Supreme Court collaborated with Congress in its interpreta-
tions of the Indian treaties. When the two Cherokee leaders, Elias C. 
Boudinot and Stand Watie refused to pay an 1868 tax on the tobacco 
produced on Cherokee Nation territory — they claimed that the 
1866 Cherokee treaty freed them from such a tax — the Supreme 
Court of the United States refused to uphold them. According to the 
Court, the 1868 tax law had changed the stipulations of the 1866 
treaty. The Supreme Court declared that a "treaty may supersede a 
prior act of Congress, and an an act of Congress may supersede a 
prior treaty." These principles, according to the Court, were applied 
to treaties made with foreign countries; Indian treaties were to be 
treated similarly.9  

Despite the many treaties and the long tradition of treaty making, 
treaty-making policy was often unsatisfactory. Some of the Indian 
treaties were never ratified, or they were ratified only after a long 

9. II Wallace, 616, 620-621, as quoted in Prucha (1975), op.cit., pp. 136. 
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period of time 10.One such example is the treaty between the United 
States and the Eastern Band of Shoshones. The treaty itself was 
signed on July 2, 1863. However, the Committee on Indian Affairs 
did not suggest its ratification to the Senate until March 7, 1864. 
Changes were not confirmed until August 31, 1865, and after an 
Indian agreement was received for the changes, the treaty did not 
come officially into force until June 7, 1869.11  The treaties with the 
Indians in the Oregon and Washington Territories signed early in 
1855, were not ratified until 185912. This was typical of other treaties 
as well. 

The Indians, for their part, did not always understand the treaties 
in the same way as did the federal government. Translations or 
interpretations into Indian languages were often intentionally or 
unintentionally misleading or unclear. Sometimes only a fraction of 
the tribe signed the papers. Indian leaders often met their white 
counterparts at festive occasions, where long speeches were made 
(many of which the chiefs seldom understood), and at the end, both 
parties "touched the pen." In some tribes the chiefs decisions were 
not binding on individual tribesmen, and it was often difficult to 
stop young warriors who disagreed with a treaty from going on the 
warpath.13  

On several occasions, the federal government did not fulfill its 
treaty obligations, or it did not do so in time. Quite often it either was 
not willing or it lacked the power to stop states or individual citizens 
from breaking treaty regulations.14  This of course led to continuous 

10  Federal Indian law. op.cit., p. 144, refers also to Hoopes, Indian Affairs and Their 
Administration (1932) pp. 86 and 115. 

11  18 Stat 685. 
12. 12 Stat 927-950. 
13. See. e.g., Federal Indian Law, op.cit., pp. 115 & 144; William Gardner Bell, "Win-

ning the West: the Army in the Indian Wars, 1865-1890", in American Military 
History., Office of the Chief of Military History, United States Army, U.S. Govern-
ment Printing Office. Washington, D.C., 1969, pp. 306-307; Dan E. Clark, "Treaties 
with the Indians", in James Truslow and R.V. Coleman (ed.), Dictionary of Ameri-
can History. Volume III., Charles Scribner's Sons, New York, 1946, p. 89; and David 
Lavender. American Heritage History of the Great West, American Heritage Pub-
lishing Company, New York, 1965, p. 343. 

14. Federal Indian Law. op.cit., p. 144, refers here also to Hoopes, Indian Affairs and 
Their Administration (1932), p.180 & 218-219, to Kinney, A Continent Lost — A 
Civilization Won (1937), pp. 44-45, 68 & 71, and to Schmeckebier, The Office of 
Indian Affairs. Its History, Activities, and Organization (1927), p. 31. See also "Re-
port of the Indian Peace Commission, January 7, 1868" as quoted by senator Justin 
Morrill in the Senate on June 2, 1870, Cong. Rec., 41st Cong., II Sess., Appendix, p. 
449: and the Report by the Super-intendent of Indian Affairs in the Washington 
Territory on September 1, 1870, in Report of the Commissioner of Indian Affairs 
1870. p. 10. 
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complaints from the Indians. In the early 1860's, the Wyandots com-
plained to senator J.H. Lane that in 1855 and 1856 they had only 
been paid half of the annual installments that were promised to 
them by their treaty. The Commissioner of Indian Affairs, William 
P. Dole, however, told Lane that all installments had been fully 
paid.15  This was enough to satisfy Congress. In 1870, Congressman 
0. Ferris questioned the delay of payments due to some Potawatomi 
Indians18. Even as late as 1898, some twenty Pillager Chippewas 
were causing trouble in Minnesota because their treaty rights were 
not being honored17. 

Sometimes the Indians' complaints led to favorable results. In 
1830, for example, senator M.H. Carpenter was worried about a 
complaint from some Stockbridge Indians that they had not been 
paid their annuities at all. The acting Commissioner of Indian 
Affairs had to admit that forty Stockbridge Indians had been strick-
en off the payroll "by mistake," but their names, he assured the 
senator, would soon be put back.18  

Most treaties were made in order to acquire land. They were 
usually signed after war activities in which the Indian group in ques-
tion had been defeated. The Indians were generally forced to agree 
to the Whites' conditions, and treaties were rarely negotiated at the 
Indians' behest. This being the situation, the Indians were often 
unwilling to accept treaty regulations and were quite happy to vio-
late them. The lack of a concept of land ownership among the 
Indian nations led to the fact that the borders between different 
tribes were flexible. A treaty with one tribe or nation did not always 
remove all Indian claims to the territory. When those Indians who 
had not signed the treaty claimed the land to be theirs, it often led to 
war. I9  

15. Dole to Lane on April 21, 1862, BIA Letters sent, 68, p. 105. See also Senate Miscel-
laneous Document No.16, 37th Cong., III Sess., CIS US Serial Set, No. 1150, Fiche 
3. 

16. Cady to Ferris on July 6, 1870, BIA, Letters Sent, 95, p. 454. 
17. Rev. J.A. Gilfillan in an address to the Mohonk Conference, which was printed and 

supported by the Indian Rights Association on February 6, 1899. National Archives, 
Records of the United States House of Representatives, Committee on Indian Affairs 
papers. 55A-F15.1. 

18. Marble to Carpenter on November 13, 1880, BIA, Letters Sent, 166, p. 405. For 
additional Indian complaints, see, e.g., Senate Miscellaneous Document No.73, 38th 
Cong., I Sess., CIS US Serial Set, No.1177, Fiche 3; Senate Miscellaneous Document 
No.16, 38th Cong., I Sess., CIS US Serial Set, No.1177, Fiche 6; and National 
Archives. Records of the United States Senate, Committee on Indian Affairs papers, 
40A-H9 & 41B-C6. and Records of the United States House of Representatives, 
Committee on Indian Affairs papers, 50A-F16.5, 52A-F19.18(1), & 55A-F15.1. 

19. Clawson. op.cit., p. 34. 
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In addition to acquiring land, the treaties were also used to "civi-
lize" the Indians. The federal government wanted to convert the 
Indians from their aboriginal cultural patterns to the European 
model of agriculture and settled farming communities. This white 
paternalism, with its idea of lifting "the savages" a step higher in 
"the universal hierarchy" of cultures, was very much present in the 
Indian treaties. These reforming tendencies, however, were not 
usually understood or accepted by the Indians.2o 

Due to the inequality of the parties involved, the treaty system 
had been under attack by some whites for a long time, and after the 
Civil War criticism rose to its peak21. Commissioner Ely S. Parker 
supported the ending of the treaty system, and this was also the aim 
of President Grant's Indian policy. Parker admitted that in the 
future, arrangements would still be needed in order to move Indians 
onto reservations, to organize the surrendering of their lands, and to 
support them in their new homes. But these arrangements should 
not be the results of treaties. Rather, a treaty should be made only 
between two independent and sovereign parties. The Indian tribes 
did not fulfill this criterion, since according to Parker, they were not 
sovereign nations. None of them, in Parker's mind, had a govern-
ment organized in such a way that it could guarantee the obedience 
of its citizens. Indians were wards of the United States government, 
and Parker believed that the only claim guaranteed to them by law 
for the lands they ruled was but a possessory title.22  

Treaties had, however, been made with Indians to remove their 
title of ownership from lands on which they lived or roamed. 
According to Ely S. Parker, this had created a false sense of national 
sovereignty for Indians. The Commissioner thought that the time 
had come for the federal government to stop this cruel farce, by 
which it misled its helpless and ignorant wards. Parker believed 
that the government had unintentionally done a great deal of harm 
to the Indians by letting them believe they were independent 

20. Francis Paul Prucha, The Indians in American Society From the Revolutionary War 
to the Present, University of California Press, Berkeley and Los Angeles, California, 
1985, pp. 16-19. 

21. Prucha (1975). op.cit. p. 134. 
22. House Executive Document no.1, 41st Cong., 2d sess., serial 1414, p. 448, as quoted in 

Prucha (1975), op.cit., pp. 134-135; and Federal Indian Law, op.cit., p. 236, which 
refers here to Report, Commissioner of Indian Affairs, 1869, p. 6. See also Robert F. 
Berkhofer, Jr., The White Man's Indian. Images of the American Indian from Colum-
bus to the Present., Vintage Books, February 1979 (orig. 1978), New York, N.Y., p. 
170. 
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nations, though in fact they had only the rights of wards and depen-
dents of the United States. With white civilization encroaching upon 
Indian lands, the Commissioner called for wise, liberal, and just 
legislation for Indians, not treaties. The treaties already in force 
should, however, without exception, be fulfilled in order to prevent 
the Indians having further cause for complaint. For this same reason 
Parker also supported the ratification of all those treaties which 
were still before the Senate at that moment.22  

In addition to Ely S. Parker, there were other significant persons 
who opposed making treaties with the Indians. Even before he 
became President, Andrew Jackson had questioned Indian treaties 
as early as 1817, and in the 1820's the Secretary of War, John C. 
Calhoun, introduced a bill to nullify treaties already made. In 1862, 
Secretary of the Interior Caleb Smith (1861-1863) supported the 
same anti-treaty position; and President Grant supported Commis-
sioner Parker's view mentioned above. The ending of an unrealistic 
treaty-making policy was also suggested both by the Peace Com-
mission and the Board of Indian Commissioners.23  In his 1863 report 
on the Minnesota Sioux uprising, Indian agent Thomas J. Galbraith 
had also suggested that the treatment of Indians as independent 
nations and the treaty system should be abandoned, and that the 
federal government should accept its responsibility toward Indians 
as its wards or children.24  Towards the end of the 1860's, more and 
more members of Congress also shifted their position to support the 
abandoning of treaty making. 

In 1868 the Commissioner of Indian Affairs, Nathaniel Taylor, 
negotiated treaty terms with the Kansas Osages, which gave the 
Indian lands to a railroad company. This action provoked general 
opposition in Congress, and the House of Representatives de-
manded that the lands should be returned to the public domain. The 
representatives claimed that treaty-making rights could not be used 
for such a purpose.25  During a discussion in the House, in March, 

23. Federal Indian Law, op.cit., p. 236, which also refers here to Report, Commissioner 
of Indian Affairs, 1862, p. 7; House Executive Document no.97, 40th Cong., 2d sess., 
serial 1337, pp. 15-17, as quoted in Prucha (1975), op.cit., pp. 106-109; and Annual 
Report of the Board of Indian Commissioners 1869, pp. 5-11, as quoted in Prucha 
(1975), op.cit., pp. 131-134. See also Prucha(1985), op.cit., p. 20. 

24. House Executive Document No.68, 37th Cong., III Sess., pp. 38-39, CIS US Serial 
Set, No.1163, Fiche 2. 

25 Frederick Merk, "Foreword", in David M. Ellis (ed.), The Frontier in American 
Development. Essays in Honor of Paul Wallace Gates., Cornell University Press, 
Ithaca, 1969, p.XVIII, and Prucha (1975), op.cit., p.115. Both Paul Gates and Francis 
Paul Prucha claim that this kind of argument led largely to the abrogation of treaty 
making in 1871. 
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William Lawrence from Ohio referred to two Supreme Court deci-
sions (Johnson v. McIntosh, 8 Wheat, 543, and Clark v. Smith, 13 
Peters, 195), to support a claim that the Indians never had, or could 
have, any other rights to land except the right of occupancy. There-
fore, he argued, the land was public land, and it could not be signed 
away to a third party by a treaty with the Indians.26  

In June, Congressman Sidney Clarke from Kansas observed that 
the treaty with the Osage Indians was the most significant land 
transfer to date: eight million acres of public land were transferred 
to a railroad company. Clarke suggested that the Senate should be 
informed that if it ratified the treaty, the House would not consider it 
valid, and would not appropriate the money needed to put the treaty 
into force. Glenn W. Scofield from Pennsylvania added to the 
debate by wondering if Congress was expected to diminish public 
lands according to a false interpretation of treaty rights.27  

Despite the many criticisms of the Indian treaties, the limiting of 
treaty-making rights and finally the denying of them, was not, how-
ever, so much due to the unsatisfactory nature of the policy, as it was 
to the power struggle between the two chambers of Congress. 
According to the Constitution, the Senate alone had the power to 
ratify treaties. The House, however, wanted to have more power in 
Indian affairs, or in land matters, indeed in both. Thus on July 9, 
1867, the Senate had to deal with a bill from the House suggesting 
the repeal of all laws which allowed the President, the Secretary of 
the Interior, or the Commissioner of Indian Affairs to make treaties 
with the Indians. According to the bill, in the future money would 
be given to fulfill treaty stipulations only by special legislation. This 
bill was, however, rejected by the Senate.28  

The power struggle between the House and the Senate in the late 
1860's and early 1870's was reflected in small additions to the annual 
appropriation acts. With the Osage treaty fresh in its memory, the 
House stressed in Section 5 of the Appropriation Act of April 1869, 
that nothing in the said act "or in any of the provisions thereof, 
should be construed as to ratify or approve any treaty made with 
any tribes, bands, or parties of Indians since the twentieth day of 

26. Cong. Globe. 40th Cong., II Sess., pp. 2065-2066. 
27. Congressional Globe, 40th Cong., 2d sess., pp. 3261-3264, as quoted in Pru-

cha(1975), op.cit.. pp. 115-116. 
28. Cong. Globe. 39th Cong., II Sess., p. 75. 
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July, eighteen hundred and sixty-seven. "29  Section 2 of the 1871 
Appropriation Act likewise modified a similar law of the previous 
year. Section 14 of that law, "which was inadvertently omitted in 
the enrollment of said act," now stated that nothing in the said act 
should "be so construed as to ratify, approve, or disaffirm any treaty 
made with" Indians since July 20, 1867, or to "affirm or disaffirm 
any of the powers of the Executive and the Senate over the sub-
ject."'" 

In that same year (1871) the House of Representatives refused to 
appropriate any money for Indian affairs, unless it was given more 
power in controlling them. In addition, the House wanted to nullify 
all Indian treaties already in force. To keep the already negotiated 
treaties in force and the Indians calm, the Senate had to agree to a 
compromise. This compromise was given specific statutory status 
by attaching it to the act "making Appropriations for the current 
and the contingent Expenses of the Indian Department, and for ful-
filling Treaty Stipulations with various Indian Tribes," passed on 
March 3, 1871. The new amendment clearly stated that from then 
on "no Indian nation or tribe within the territory of the United 
States shall be acknowledged or recognized as an independent 
nation, tribe, or power with whom the United States may contract 
by treaty. "31  

Scholars have often considered this enactment of 1871 to be the 
turning point along the road to total Indian subjugation. For John R. 
Wunder the resolution is a major step from "old colonialism" to 
"new colonialism" largely resulting from the troubles of the 1860's 
on the Plains. Particularly the Sioux, Cheyenne, and Shoshoni were 
unwilling to yield to white demands, and engaged the United States 
in long wars in the West. Often these wars led to treaties, which did 
not always satisfy the government or the public. The Great Plains 
was the last frontier for most Americans. The scarcity of land as 

29. 16 Stat 40. This can also be seen as a criticism against the so-called Peace Policy, 
since the date of July 20. 1867, is exactly the founding day of the Peace Commission. 
Before the passing of the annual appropriation acts of 1869 and 1870, some treaties 
negotiated by the Commission, however, had already been ratified by the Senate, 
such as the treaties of Medicine Lodge Creek and Fort Laramie. 

3° 16 Stat 570. 
31. 16 Stat 566, Federal Indian Law, p. 114, and Robert M. Utley, "The Celebrated 

Peace Policy of General Grant", in Roger L. Nichols (ed.), The American Indian. 
Past and Present., John Wiley & Sons, New York, 1981 (orig. 1971), p. 163. A good 
description of the debate in Congress can be found in Wunder, "Death to Diploma-
cy". op.cit.. pp. 11-16. 
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perceived by the United States government in the 1860's meant it 
sought new ways by which Indian lands could be separated from 
their lawful inhabitants. "New forms of colonialism" were obviously 
required, but the legal actions necessary for them conflicted with 
existing norms of international law. To get around this, Congress 
passed an 1871 resolution locating Indians outside the future protec-
tion of international law. Because after all, "the treaty also was an 
instrument of law which demanded a sense of fair play" and "a 
recognition of national status".32  

D'Arcy McNickle sees the law as a logical development of earlier 
relations; in abandoning the treaty system, the United States recog-
nized the fact that it no longer required the Indians' friendship or 
assistance33. For the Indian, however, very little changed in prac-
tice34. The government continued to negotiate with the tribes, and 
"treaties" were made. These treaties now needed approval also from 
the House of Representatives. They therefore could no longer be 
called "treaties," and came to be called "agreements." In practice, 
the lowering of the status of Indian treaties to Indian agreements 
made no difference to the Indians35. A symbol of the basically tech-
nical nature of the change is that the abrogation of Indian treaties 
was buried inconspicuously in the middle of an appropriation act. 
Significant riders of this kind, were normally added as separate 
paragraphs or sections at the end of an act. This procedure was not, 
however, followed when ending the treaty making period. 

Between 1872 and 1902 the United States made seventy-four 
Indian agreements. Most of them looked exactly like the earlier 
treaties. The 1874 ratified agreement with the Colorado Utes was 
one such and simply replaced the earlier 1868 treaty. The agreement 
made with the Rosebud and other Sioux tribes, or the agreement 
about the northern border of the Coeur d'Alene Reservation, for 
example, were also exact equivalents of the earlier treaties. Some of 

32. John R. Wunder, "The Enshrinement in Law of American Colonialism: From the 
Resolution of 1871 to Lone Wolf v. Hitchcock (1903)", a paper prepared for the 
Center for Great Plains Studies, University of Nebraska, March, 1986 Symposium —
"The Meaning of the Plains Indian Past for Present Plains Culture", pp. 3 and 17. 

33. D'Arcy McNickle, "Indian and European: Indian-White Relations from Discovery to 
1887". in American Indians and American Life. The Annals of the American Acad-
emy of Political and Social Science, Volume 311, Philadelphia, May 1957, p. 10. 

34. For changes in the theoretical status of the Indian, see below chapter 16 on the 
legality of Indian legislation. 

35. Federal Indian Law, op.cit., pp. 212-213, tries to make a distinction between an 
Indian treaty and an Indian agreement, but the difference in practice — especially 
for Indians — remains nominal. See also below chapter 16. 
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the agreements negotiated after March 3, 1871, were even given the 
status of treaties. The treaty made with the Southern Utes in 1880 is 
one example.36  Most agreements dealt, as one might expect, with 
Indian land cessions, and from the 1880's on, more often with the 
allotment of reservation lands37. All the other features related to 
treaties mentioned above applied to the agreements as well. 

The signing of agreements still continued after 1902. In early 
1904, the House of Representatives discussed the ratification of an 
agreement with the Rosebud Sioux. With this agreement, nego-
tiated two and a half years earlier, the Indians gave away some 
416,000 acres.33  During the spring of 1905, senator William Stewart 
of Nevada introduced a bill to ratify an agreement with the Wind 
River Shoshones of Wyoming. In principal, the agreement was gen-
erally accepted, but there was disagreement concerning the details 
of how the former Indian lands should be used. The bill, therefore, 
was at first rejected by the House. Congressmen from the West and 
New England favored the bill; it was opposed mostly by Democrats, 
Texans included. After a great deal of discussion, the bill was, how-
ever, finally passed in both chambers of Congress.39  

Indian treaties and agreements can be classified both as laws 
reflecting a "power struggle", and laws "to benefit the Indians". The 
abrogation of Indian treaty making in 1871 was mostly a result of the 
power struggle between the two chambers of Congress, but it also 
involved other things. The 1871 resolution was also a Congressional 
melding of conservative fiscal sentiment, anti-Indian settler's atti-
tudes, and reformer conversion to the idea that the treaty system 

36. 18 Stat 36-41; Cong. Rec., 53rd Cong., II Sess., pp. 1761 & 3261; and Virgil J. Vogel 
(ed.). This Country Was Ours. A Documentary History of the American Indian., 
Harper & Row, New York, 1974, p. 163, where he also refers to Cyrus Thomas, 
"Treaties", in F.W. Hodge (ed.), Handbook of American Indians, II, 803-14. 

37. See, e.g.. the agreements with the following Indian groups: the Crows of the Monta-
na Territory in 1882 (22 Stat 42-43), the Gros Ventre, Piegan, Blackfoot, Blood, and 
River Crows of Montana in 1888 (25 Stat 113-133), the Shoshoni and Bannock of 
Idaho in 1888 (25 Stat 452-457), the Shoshoni, Bannock and Sheepeater Bands of 
Fort Hall and Lemhi in Idaho in 1889 (25 Stat 687-689), the Yankton Sioux of South 
Dakota in 1894 (28 Stat 314-319), the Washington Yakima in 1894 (28 Stat 320-
321). the Coeur d'Alene in 1894 (28 Stat 322-323), the Alsea and other Siletz Reser-
vation tribes in 1894 (28 Stat 323-326), the Nez Perce of Idaho in 1894 (28 Stat 
326-332), and the California Yuma in 1894 (28 Stat 332-336). On allotment and 
related laws, see chapters 10 and 11 below. 

38. Cong. Rec., 58th Cong., II Sess., p.1421-1429 & 1469. See also National Archives, 
Records of the United States House of Representatives, Committee on Indian Affairs 
papers. 57A-F14.2, bundles 1 and 2. 

39• Cong. Rec., 58th Cong., III Sess., pp. 1688, 1940-1946, 2448, 2726-2730, 3390, 3413, 
3628, and 3904. 
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unfairly took advantage of Indians40. The reforming nature of most 
other treaty laws should not be overlooked either. In all of these 
kinds of laws, Congress's paternalistic belief in "linear develop-
ment" is quite evident. 

In addition to the government of the United States, several indi-
viduals, societies, organizations, and companies had treaty-like rela-
tions with the Indians. Fur hunters used Indians as their subsidiary 
producers; farmers and ranchers often rented Indian land for fields 
or for pasture; and mining companies made contracts for mineral 
rights. All these private treaties, agreements, and contracts needed 
regulations and rules defined by legislation. The first such rules, 
drawn up at the time of A.aerican Independence, were included in 
the early laws of trade and intercourse, and they defined the condi-
tions and limits of licensed trade with the Indians. In 1866, every 
loyal citizen of the United States was allowed to trade with the 
Indians, under the assumption that all trade and intercourse acts 
and other related laws would be obeyed. Such a trader was also 
required to deposit a bond to be held by the district court of his 
trading territory, as a guarantee that he would obey all the rules and 
regulations of licensed trade.41  

The 1871 Appropriation Act which ended the making of treaties 
with Indians also stipulated that thereafter no contract or agreement 
of any kind should be made with Indians unless in writing and 
.pproved by the Commissioner of Indian Affairs and the Secretary 

of the Interior42, represented in practice by an Indian agent. The 
following May, Congress passed a special act regulating the mode of 
making private contracts with Indians. It also described in more 
detail the regulations of the 1871 act, adding to it some further re-
finements.43  In 1874, a law was passed that all private contracts 
should be registered with the Indian Bureau, and the Secretary of 
Interior would make a list of all private contracts in force44. This law, 
which created a lot of paper work, was supposed to end — or at least 
limit — discord over private agreements, as such discord possibly 

40.  See Wunder, "The Enshrinement in Law of American Colonialism", op.cit., page 4, 
where he refers to Wilcomb Washburn, The Indian in America (New York: Harper & 
Row. 1975). pp. 97-98: Francis Paul Prucha, The Great Father: The United States 
Government and the American Indians, 2 vols. (Lincoln: University of Nebraska 
Press, 1984), I:527-533. 

4I.  14 Stat 280. 
42. 16 Stat 570. 
43. 17 Stat 136-137. 
44. 18 Stat 35-36. 
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caused troubles and even wars with the Indians. 
Through fear of corruption and abuse, from time to time Congress 

passed laws to limit the rights of Indian Bureau personnel to make 
private contracts with Native Americans. Commissioner of Indian 
Affairs Nelson Cooley was especially anxious in the mid 1860's to 
develop legislation in this direction45. His example was followed in 
the 1874 Appropriation Act, which prohibited Indian agents and 
other federal officials from taking part in any treaty or contract with 
the Indians, whether these treaties and contracts were made by pri-
vate citizens or the government, or whether they were still under 
negotiation.46  A timber trade scandal involving Commissioner Ed-
ward Parmelee Smith was partly responsible for the passing of this 
act4 i. 

An 1882 law ordered anyone who was not a full-blooded Indian 
but who tried to live on Indian land and trade there without a license 
to forfeit all his merchandise to the government, and possibly even 
pay a $500 fine. No one was allowed either to act as a clerk for a 
trader doing business with Indians, or to trade with Indians without 
a permit from the Commissioner of Indian Affairs. This law did not 
apply, however, to the territory of the Five Civilized Tribes, or to the 
people living on it.48  This area was in this regard, as often also in 
other regards, considered more civilized and closer to white society 
than other Indian tribes. Therefore Congress saw no need for any 
special legislation for the Five Tribes, only for the other, less civi-
lized tribes. 

In the 1880's the system of licensed trade caused debate about its 
effects on Indian civilization. Some members of Congress believed 
that licensed trading hindered Indian freedom and was a threat to 
Indian civilization: it benefitted only certain traders49. Massa-
chusetts senator Henry L. Dawes forecast in 1886 that the time 
when a special license was needed to trade with Indians would soon 
disappear; indeed, may already have done so. Dawes criticized the 
licensing system, because under it no individual white trader was 
bound to the agreement he had made with the Indians. The reason 

45  Gary L. Roberts, "Dennis Nelson Cooley 1865-66," in Robert M. Kvasnicka and 
Herman .J. Viola (ed.), The Commissioners of Indian Affairs, 1824-1977., op.cit., 
p.102. 

46_ 18 Stat 177. 
47. See pp.37-49 above about the BIA personnel, particularly p.44 regarding Smith. 
48. 22 Stat 179-180. 
49. See Cong. Rec., 49th Cong., I Sess., pp. 5244-5247. 
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was, that in order for it to come into force, the agreement required 
the approval of the Secretary of the Interior. Senator Matthew C. 
Butler of South Carolina thought, on the other hand, that this same 
loophole could also be used by the Indians.50  But despite these and 
other disagreements as to its practicality, Congress neither then nor 
now has evolved a better system than licensed trade. 

As can be seen from the above, the legislation on private treaties 
again included elements of paternalistic civilizing of the Indians. 
These laws were, at least to a certain extent, hoped to be useful in 
lifting Indians up to a higher stage of civilization. 

'0  Cong. Rec.. 49th Cong., I Sess., p. 5245. 

76 



6. The Judicial Status of Indians 

White Law and Indian Rights 

America's indigenous peoples had their own ways of dealing with 
infractions of "tribal laws." In the early years of independence, the 
United States did not actively get involved with the internal affairs 
of the Indian nations. In the treaties between the federal govern-
ment and the Indians, the tribes were given a "free and undisturbed 
use" of their lands. Usually this was interpreted to mean that the 
United States could not interfere with tribal customs, including 
modes of punishment.l 

Whites did not consider the laws and regulations governing 
Indian communities to be "real laws," and therefore from very early 
on, white Americans tried to guarantee that under no circumstances 
could they be judged by Indians. In 1796 and 1802 regulations were 
laid down on how to deal with conflicts between Whites and 
Indians, but conflicts among the Indians were left to them to take 
care of.2  The Intercourse Act of 1854 extended the U.S. criminal 
code to include crimes committed on Indian land, but not "crimes 
committed by one Indian against the person or property of another 
Indian, nor to any Indian committing any offense in the Indian 
country who has been punished by the local law of the tribe, or to 
any case where by treaty stipulations the exclusive jurisdiction over 
such offenses is or may be secured to the Indian tribes respective-
ly."3  This hands-off principle was reconfirmed on February 2, 
18754. 

Outside reservations, the Indians were subject to the laws of the 
United States, at least after May 12, 1879. On that date Judge Elmer 
S. Dundy of the U.S. Circuit Court, District of Nebraska, decided 
that Ponca leader Standing Bear, who had left the Indian Territory 

'- Vine Deloria, Jr. (ed.), Of Utmost Good Faith. The Case of the American Indian 
Against the Federal Government of the United States as Documented in Treaties, 
Speeches. Judicial Rulings, Congressional Bills and Hearings, from 1830 to the Pres-
ent.. Bantam Books, New York, 1972, p.153. 

2. See Federal Indian Law, p.322-324. 
3- Revised Statutes, Sec. 2145 and 2146, as quoted in Ex Parte Crow Dog, as quoted e.g. 

in Deloria (1972), op.cit., p.155-156 & 167. See also Federal Indian Law, p.324. 
4. 18 Stat 320, and Ex Parte Crow Dog, as quoted in Deloria (1972), op.cit., p.156. 
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Spotted Tail, leader of the Brule Sioux, whose killing by Crow Dog led to the 
passing of the Major Crimes Act in 1887. (Smithsonian Institution) 
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without special permission to do so, was a "person" under United 
States law. The Judge ruled that since Standing Bear had not bro-
ken any laws outside the reservation, he was to be released under 
the principles of habeas corpus.5  

After the Civil War, there was some pressure in the United States 
to extend the criminal and civil code to include relations between 
Indians as well as between Indians and Whites. Bills for this purpose 
were introduced in Congress, but they all failed to pass'. President 
Chester A. Arthur (1881-1885) also recommended that Congress 
extend state and territorial laws to Indian territory, though not 
including the area of the Five Civilized Tribes.? Ideas such as these 
would probably not have been realized had it not been for a partic-
ular incident in the early 1880's. 

In the late summer of 1881, Crow Dog, a Lakota, killed the famous 
Lakota leader Spotted Tail on the Rosebud Reservation in South 
Dakota. The Indians handled the matter according to their own laws 
and customs, but when the Whites found out that Crow Dog was not 
to be executed, they intervened. The First Judicial District of the 
Dakota Territory sentenced the Lakota murderer to death. Crow 
Dog claimed that the court had no right to judge him, but the 
Supreme Court of the Dakota Territory confirmed the earlier sen-
tence, and the case was taken to the United States Supreme Court. 
Referring to the laws of trade and intercourse, and to the 1868 treaty 
of Fort Laramie with the Sioux, as well as to some other laws and 
judicial rulings, the U.S. Supreme Court in 1883 upheld Crow Dog's 
claim. In striking down the verdict of the territorial court, the Jus-
tices ruled that no court of the national government, the states, or 
the territories had jurisdiction over inter-Indian crimes committed 
within reservation borders. According to statutes and treaties, the 
right of judgment in such matters was reserved for Indians alone. A 
reversal of this precedent would require "a clear expression of the 
intention of Congress," which the Supreme Court had not been able 
to find.' 

5  25 Federal Cases, 695, 697, 700-01, as quoted in Prucha (1975), op.cit., p.151-
153. 

6. Prucha (1976). op.cit., p.329-332. 
7. Message to the Congress on December 6, 1881, Cong. Rec., 47th Cong., I Sess., No.2, 

p.10-11. 
8. Ex Parte Crow Dog as quoted in Deloria (1972), op.cit., p.154-168, in Prucha (1975), 

op.cit.. p.162-163. and in Wilcomb E. Washburn (ed.), The American Indian and the 
United States. A Documentary History., Random House, New York, 1973, p.2655-
2666. See also Federal Indian Law, p.400, and Brown (1972), op.cit., p.332, Deloria 
(1972). op.cit., p.153-154, and Priest, op.cit., p.201-203. 
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This Supreme Court ruling shocked public opinions, and Con-
gress immediately took action to legislate a new policy. It specifical-
ly provided for an Indian's answering in a white court for crimes 
committed on a reservation against another Indians°. While the bill 
was in progress, the Executive branch, however, had moved even 
faster than Congress. After 1883 courts for Indian offenses were 
created on reservations by the Bureau of Indian Affairs. In these 
courts three Indian judges, following the directions of the Bureau, 
could judge their tribal brothers for offenses occurring on the reser-
vation by one Indian against another.11  In this manner, a modicum 
of white judicial practice was 'smuggled' into Indian societies. 

At last, on March 3, 1885, Section 9 of the annual appropriation 
act expressed "the clear intention of Congress" to place Indians 
accused of major crimes under the jurisdiction of the laws of the 
United States and its territories. Such Indians were to be judged by 
the same rules and by the same courts as Whites, regardless of 
whether the crime was committed on a reservation or outside its 
borders, and whether against a white person or another Indian. The 
following seven offenses were listed as major crimes: murder, mans-
laughter, rape, assault with intent to kill, arson, burglary, and larce-
ny.' 2  Some legislators would have taken the idea even further. Their 
hope of including the reservations in all judicial legislation was not 
realized; that would entail the abrogation of all existing Indian trea-
ties — an abrogation which the majority of the legislature was 
unwilling to effect.13  The majority of the members of Congress were 
not that eager to break the treaties with the Indians. 

The Major Crimes Act, however, went far to bring Indian criminal 
justice procedure into line with white practice. It substituted, for 
example, the Indian notion of "compensation" for the white concept 

9.  Helen L. Peterson, "American Indian Political Participation," in American Indians 
and American Life. The Annals of the American Academy of Political and Social 
Science., Volume 311, Philadelphia, 1957, p.118. 

1°. See Prucha (1976), op.cit., p.333. 
" See, e.g., Floyd A. O'Neil, "Hiram Price 1881-85," in Robert M. Kvasnicka and 

Herman J. Viola (ed.), The Commissioners of Indian Affairs, 1824-1977., op.cit. 
p.175: and Prucha (1975), op.cit., p.186-189, and Gregory C. Thompson, "John D.C. 
Atkins" in Kvasnicka and Viola, op.cit. 

12. 23 Stat 385. See Federal Indian Law, p.319-320. The law is also quoted, e.g., in 
Deloria (1972), op.cit., p.168-169, in Prucha (1975), op.cit., p.167-168, and in Wash-
burn (1973). op.cit., p.2186-2187. 

13. Congressional Record XVI, 934-36, 2385-87, and 2466, as quoted by Prucha 
(1976), op.cit., p.334. 
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of "vengeance."14  Since the time this act was passed, greater — and 
lesser — Indian crimes have been brought under the new code. It 
now also includes robbery, incest, and assault with a dangerous 
weapon.'' These amendments were all made after 1907, though sug-
gestions to enlarge the list were made before that's. In January, 
1887, the House of Representatives even approved a bill which 
would have given territorial courts jurisdiction over offenses com-
mitted within Indian reservations in civil as well as in criminal 
cases' 7. 

There was one particular sticking point in the execution of the 
Major Crimes Act. All payments and court costs were supposed to 
be paid by the county of the court in question; yet the Indians paid 
no taxes to support the county. In consequence, Congress in 1886 
decided that the federal government would from then on pay all 
such expenses of their wards.18  

Senator Samuel McCall of Massachusetts suggested in 1893 that 
courts should be established on reservations; the 1887 law, he 
believed, could thereby be fully implemented19. Two years later, the 
House debated a bill to extend the jurisdiction of all courts in every 
part of the United States to cover all cases arising on Indian reser-
vations20. The Secretary of the Interior, Hoke Smith (1893-1896), 
requested an amendment to the Major Crimes Act which would 
authorize army officers and federal Indian agents to arrest Indians 
on reservations.21. These suggestions and initiatives, however, never 
became part of the legislation. This was probably due partly to the 
still prevailing opposition to army involvement, and partly due to 
demands for the extension of the civil service system. 

At the end of the 1880's, pressures to open the Indian Territory 
and to place it under white jurisdiction became stronger. Several 
Whites were already illegally residing in the area, either for purely 
economic benefits as ranchers, farmers, or hunters, or they were 
outlaws trying to escape the law. In January, 1877, a Republican 

14. Deloria (1972), op.cit., p.168. On the ideas of vengeance and compensation as bases 
for punishment, see Antti Vahtera, "Oikeutta ilman pykäliä," in Helsingin Sanomat, 
June 6, 1983. 

15. Federal Indian Law, p.320. 
16. See e.g. Cong. Rec., 49th Cong., I Sess., p.536 & 543-544. 
17. Cong. Rec.. 49th Cong., II Sess., p.643 & 646. 
18. Cong. Rec., 49th Cong., I Sess., p.649, 1076, 1717, 1760, and 1795. 
19. Cong. Rec.. 53rd Cong., I Sess., p.1272, and 53rd Cong., II Sess., p.2000. 
2°. Cong. Rec., 53rd Cong., III Sess., p.1437. 
21.  Cong. Rec.. 54th Cong., I Sess., p.2363 & 2413. 
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representative from Arkansas, John H. Rogers, noted that in the 
territory of the Five Civilized Tribes, there were no rules to oblige an 
Indian to answer for his deeds in court even if he had killed another 
Indian. Such an event had occurred the previous Christmas Eve, 
and there was no court that could decide on the matter. On the other 
hand, anyone who had violated the laws of the Indian Territory 
could escape punishment by leaving the territory, and vice versa, 
since the Indian Territory was not a "territory" of the United States 
in the normal sense of the word according to court decisions.22  In 
February of 1888, white law was finally consummated in the Indian 
Territory when Congress decided on punishments to follow on 
theft, robbery, and burglary committed in the Territory. This law 
did not, however, apply to an offense against an Indian committed 
by another Indian.23  To assist in apprehending criminals on Indian 
land, on June 4, 1888, Congress passed another law which allowed 
all federal marshals freely to travel and to exercise full authority in 
the Indian Territory24. 

Even though the purpose of the law may only have been to get 
criminals to court with more certainty than before, the law also 
clearly moved white jurisdiction into an area which earlier had been 
the judicial preserve of Indians. One may also ask whether Congress 
had ever consulted the Indians on the matter, and whether it effec-
tively even notified the Indians about the law. Less than one week 
after its passage, the new law was strengthened by the passage of 
another act according to which any murder, manslaughter, assault, 
violent treatment, or the threatening with violence, against any 
Indian agent, police officer, marshal, or any other official on duty or 
otherwise on legal business in the Indian Territory, would be tried at 
a U.S. District Court25  

No white court existed at the time in the Indian Territory, though 
it was soon to get one. On the first of March, 1889, a United States 
court was established in the Indian Territory and Congress reserved 
money to hire a number of officials, such as a judge, a lawyer, a 
secretary, marshals, deputy marshals, and others to serve it. In this 
same law, some sections of the southern part of the Indian Territory 
were put under the jurisdiction of Texas courts. The court in the 

22. Cong. Rec., 49th Cong., II Sess., p.378-379. 
23. 25 Stat 33. 
24. 25 Stat 167. 
25. 25 Stat 33. 
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Indian Territory, however, was not given the right to settle disputes 
between Indians, although it was given wide authority over Indian-
White disputes. The law establishing the court also nullified all pro-
hibitions concerning the rental of mineral rights from the Five Civ-
ilized Tribes. It also gave the new court all the powers needed to 
settle all possible disagreements on said rentals.26  

To establish a court in an area where every person excluding the 
Bureau of Indian Affairs workers and military personnel was sup-
posed to be an Indian, seems at first glance to be a waste of money, 
especially when it had no authority over cases between Indians 
themselves. The founding of such a court, however, becomes more 
understandable after April 22, 1889, when one-third of the Indian 
Territory was opened for white settlement, and the need for a court 
for white immigrants was therefore obvious. In May 1890, the area 
opened for settlers formed the Territory of Oklahoma. At the same 
time the United States court in the Indian Territory (and also the 
newly founded Oklahoma Territory) was given the full status and 
authority of a circuit court, and all the laws of Arkansas came into 
full force in the Territory. The Circuit Court's jurisdiction also 
extended to the Cherokee Outlet, even though this was not yet part 
of Oklahoma. The law also gave federal courts jurisdiction over 
crimes and disputes between Indians who were members of diffe-
rent tribes.27  

When more of the lands of the Indian Territory were opened for 
white settlers, new legislation was passed to reorganize the judicial 
practice in both the Oklahoma and the Indian Territories; court dis-
tricts were redrawn, laws were passed concerning the numbers of 
sheriffs, the salaries of judges, and so on.28  In the spring of 1895, 
Congress totally reorganized the judicial system in the Indian Terri-
tory. On March 2, it prudently provided for the former system to 
stay in force until the President signed the new act. It furthermore 
instructed all law enforcement personnel to continue their duties in 
the old manner until the President acted.29  Naturally, during this 
period, both civil and criminal legislation was passed continuously 

26. 25 Stat 783-788. 
27. 26 Stat 81-100. 
28. E.g. 26 Stat 355, 28 Stat 20-21, 29 Stat 493-494, 31 Stat 170 & 657, 32 Stat 90, 395, & 

841-847, and 33 Stat 573. 
28. 28 Stat 693-700 & 974. 
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Gradually Congress restricted the judicial authority of Indian nations by 
organizing the country into administrative sections and units. After Oklaho-
ma was organized into a territory, Guthrie acted as its capitol. Here is a 
scene from Guthrie's Oklahoma Avenue in April, 1893. (National Ar-
chives) 

for the people of the Indian Territory3o 

Together with the diminishing of their lands, more and more of 
their judicial sovereignty was also being taken away from the 

Congress decided for example on February 3, 1897, relating to mortgages in the 
Indian Territory that if "the mortgagor is a nonresident of the Indian Territory the 
mortgage shall be recorded in the judicial district in which the property is situated at 
the time the mortgage is executed" (29 Stat 510-511); the laws of Arkansas relating 
to corporations were applicable to the Indian Territory in 1901 (31 Stat 794-796, and 
Cong. Rec., 56th Cong., I Sess., p.93); and in 1903 Public Law No.50 fixed the punish-
ment for larceny of horses, cattle, and other livestock in the Indian Territory (32 Stat 
792-793). In 1896 Congress gave to the Circuit Court of Appeals for the eighth 
judicial district the right to handle appeals of the rulings of the courts in the Indian 
Territory even in cases which were prohibited by the March 1, 1895, law (28 Stat 
693-698) for the reorganization of the Indian Territory courts (29 Stat 6). This law 
also meant that the Oklahoma courts were establishing their status as district courts 
of the United States (See also 28 Stat 693-698 & 966). In 1904 bails were allowed to 
be set in criminal cases on appeals in the Indian Territory to higher courts except in 
capital cases (33 Stat 80). 

30. 
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Indians. When Oklahoma was organized as a territory, only the Five 
Civilized Tribes were left with any judicial authority at all on their 
lands. The Indian Territory also now consisted only of the lands of 
the civilized tribes.31  In March 1893, Congress authorized the Presi-
dent to nominate a three-person committee to negotiate with the 
Five Civilized Tribes over the allotment of their lands and other 
matters32. The commission, named after its chairman Henry L. 
Dawes, did not, however, gain the confidence of the Indians in ques-
tion. In March 1896 a protest by the Creek and Seminole Nations 
against the proposals of the Dawes Commission was read in the 
Senate. They objected to the nullification of the laws of the Indians 
and the abrogation of their judicial authority in the Indian Territo-
ry.33  The following year, the Five Civilized Tribes, representing 
some 70,000 law-abiding citizens, who perhaps, as they put it, had 
been "naive enough to believe in the sacrosanct nature of treaties," 
sent an appeal to the Senate directly blaming the Dawes Commis-
sion for trying to destroy their legislative bodies.34  

The Dawes Commission however, as expected, carried on its 
duties to the bitter end concerning both allotment and administra-
tive and judicial matters. With allotment the power of tribal govern-
ments gradually diminished as the allottees became "citizens of the 
United States." The final blow was to unite the Oklahoma Territory 
and the Indian Territory into the State of Oklahoma in 1907. Then 
all members of the Five Civilized Tribes came under the jurisdiction 
of the laws of Oklahoma, and the legislative and executive bodies of 
the Indians lost their meaning and purpose.35  

Despite this growing amount of white law on Indian land, the 
possibilities for an Indian to take his case to court were extremely 
limited. One-hundred years ago an individual reservation Indian 
could not get much justice, if, for example, he ran into trouble with a 
white trader. In most states and territories the Indian was not qual-
ified as a plaintiff, many times not even as a witness. It was only 
with the federal law of February 13, 1862, that Indians were author-
ized as witnesses in cases relating to the illegal selling of spirits or 

31. See 26 Stat 81-82. 
32. 27 Stat 645. On the Dawes Commission and its work, see also chapter 11 below on 

land laws of the Indian Territory. 
33. Cong. Rec., 54th Cong., I Sess., p.3209. 
34. Cong. Rec., 54th Cong., II Sess., p.1917-1918. 
35. See chapter 11 below. See also Angie Debo, And Still the Waters Run. The Betrayal 

of the Five Civilized Tribes., Princeton University Press, Princeton, N.J., 1972, par-
ticularly p.159-180. 
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wines.36  
Nor had the Indian tribes a way of channeling their complaints, 

either as individuals or as tribes. Section eight of the first article of 
the United States Constitution gives Congress the right to regulate 
commerce with the Indian tribes. Referring to this article, many 
Indians took their problems directly to Congress. In 1831, the Che-
rokees appealed to the Supreme Court of the United States, but the 
Court considered the case to be outside its jurisdiction37. Congress, 
therefore, remained the sole outlet for complaints. Most of the In-
dian complaints or appeals apparently did not lead to any real ac-
tion or to any action at all. But especially after the late 1880's, Con-
gress in clear cases of disputes tended toward a readiness to sub-
mit such cases to the courts. It did so particularly with cases in-
volving the Five Civilized Tribes. This was possibly because these In-
dians were better able than others to manipulate and benefit from the 
possibilities of the political and judicial systems and public opinion. 

At the beginning of the 1880's the Choctaw Nation, for example, 
wanted to sue the United States for negligence in the fulfillment of 
treaty objections. In the following year with the law of March 3, 
1881, Congress gave the Court of Claims the right to "take jurisdic-
tion of and try all questions of difference arising out of treaty stipu-
lations with the Choctaw Nation, and to render judgment there on." 
The Attorney General was directed to appear on behalf of the gov-
ernment, and if the court should decide against the United States, 
he was told to appeal the case to the Supreme Court of the United 
States within thirty days from the rendition. This same right was 
also given to the Choctaw Nation.38  

This procedure was also followed with certain other Indian claims 
about treaty stipulations, these cases thus ending up in the Court of 
Claims39. Concerning private rights, Cherokee leader Elias C. Bou- 

36. 12 Stat 330. 
37. See Cherokee Nation v. Georgia, as quoted in e.g. Vogel, op.cit., p.114-124, and in 

Washburn (1973). op.cit., p.2554-2648. 
38. 21 Stat 504-505. 
39. This was the case for example for the so-called Old Settlers group of the western 

bands of the Cherokees on February 25, 1889 (25 Stat 694), and for the Potawatomies 
of Michigan and Indiana on March 19, 1890 (26 Stat 24). In October 1890 the Shaw-
nee and Delaware Indians and the freedmen of the Cherokee Nation were permitted 
to sue both the Cherokee Nation and the United States for negligence in not paying 
them their share of the treaty annuities (26 Stat 636-637), and a couple of years later 
an addition was made to authorize the Shawnees to bring to the Court of Claims all 
claims originating with treaty relations with the United States (27 Stat 86). In March 
1907, Congress passed a law to give the Court of Claims jurisdiction over the suit of 
the Sac & Fox Indians living in Iowa, against their tribal brothers in Oklahoma and 
the federal government of the United States (351 Stat 1055). 
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dinot was allowed to apply to the Court of Claims with his claims 
against government officials for destroying some of his property40. 

Even though Congress submitted decision-making for some dis-
putes to the Court of Claims, it could also reserve to itself authority 
concerning even the actual judgment of the case. When the 1895 
Annual Appropriation Act conferred upon the Court of Claims the 
responsibility to hear and determine the claims of the Choctaw and 
Chickasaw Nations concerning a land dispute with the Wichitas, 
Congress provided "that nothing in this act shall be accepted or 
construed as a confession that the United States admit that the 
Choctaw and Chickasaw Nations have any claim to or interest in 
said lands or any part thereof." The Indians, however, were allowed 
to negotiate a settlement with the Dawes Commission before "the 
rendition of final judgment" by the Court of Claims.41  

The New York Indians, who had signed the treaty of Buffalo 
Creek in 1838, were allowed by the law of January 28, 1893, to take 
their claims of unexecuted treaty stipulations to the Court of Claims. 
Congress ordered, however, that if the judgment of the court went 
against the United States, there would be no consideration given to 
accrued interest due.42  With this ruling Congress clearly took some 
judicial power to itself. In doing so, Congress negated the indepen-
dence of the judicial branch. And Congress also had other judicial 
means at its disposal. In March 1889 it authorized the Attorney Gen-
eral to sue the Black Bob band of Shawnees to put an end to all of 
their land claims; the jurisdiction over the case was given to the 
Circuit Court of Kansas43  

At about the same time, Congress gave a general authorization for 
Whites to sue Indian tribes for treaty violations. After the Indian 
wars had more or less ended, the government was besieged with 
claims concerning hostile acts of Indians and the property they 
assumedly had destroyed. It was argued that the United States was 
responsible for the Indians with whom it had made treaties, and 
therefore the government was also responsible for the losses these 
Indians had caused. The government naturally enough did not want 
to reimburse the settlers out of federal money. Rather, it concluded 
that the tribes could be sued directly and, when appropriate, made 

40. 21 Stat 544. 
41  28 Stat 898-899. 
42. 27 Stat 426-427. 
43. 25 Stat 768-769. 
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to pay compensation.44  

The Indian Depredations Act of March 3, 1891, conferred upon 
the Court of Claims jurisdiction and authority to inquire into and 
finally adjudicate "all claims for property of citizens of the United 
States taken or destroyed by Indians belonging to any band, tribe, or 
nation" which had a treaty with the United States. The act required 
that there must be no cause or provocation on the part of the owner 
or agent in charge. Congress decided that in the case of compensa-
tions, they should be paid "first, from annuities due said tribe from 
the United States; second, if no annuities are due or available, then 
from any other funds due said tribes from the United States arising 
from the sale of their lands or otherwise; third, if no such funds are 
due or available, then from any appropriation for the benefit of said 
tribe other than appropriations for their current and necessary sup-
port, subsistence and education; and fourth, if no such annuity, 
fund, or appropriation is due or available, then the amount of the 
judgment shall be paid from the Treasury of the United States." 
Any amount so paid from the Treasury would then remain a charge 
against the tribe, and would be deducted from any money due to the 
tribe from the government.4J 

Thus the law was binding even for any possible future funds that 
the Indians might have. The claimant could in practice wait until 
the tribe had funds and then cash in his claim. It is significant that a 
general authorization for claims was given to individual Whites 
against Indian tribes during an era when the tribes and nations 
themselves were barred from going to court against United States 
citizens, and could sue the United States only when given a special 
permission by Congress.46  This kind of legislation pleased many of 
the white voters, though not the Indians. 

The United States Congress was not elected by Indians, and it did 
not represent them in any real sense of the word. It did, however, 
behave as if that were true. Congress acted as a representative body 
of the Indian Nations, and as the supreme supervisor and controller 
of their administration. Congress was also the recipient of com-
plaints and remarks from the administrative and legislative arms of 
Native American governments and councils. Occasionally between 
1862 and 1907 matters relating to these functions came before Con- 

44. Deloria (1972). op.cit.. p.198. 
45  26 Stat 851-854. and Federal Indian Law, p.457. 
46. See Deloria (1972). op.cit., p.199. 
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gress. During this time it became customary for Congress to approve 
the acts of Indian governments and legislative bodies47. However, 
such approval by no means meant either that Congress was admit-
ting sovereignty for the tribes nor that it recognized their acts as 
legally binding under United States law. Most of the rulings of 
Indian governmental institutions concerned matters of minor im-
portance. They were not worth challenging. It should be added, 
however, that in the minds of some Congressmen there was still at 
least some notion of and respect for the administrative and political 
systems of Indians, particularly those of the Five Civilized Tribes 
and the tribes of the League of the Iroquois. 

During the latter half of the 19th century, however, the United 
States Congress in many instances acted to diminish the role and 
power of Indian administrations. Several wars, forced treaties, and 
added pressures — as in the case of the Dawes Commission and the 
Five Civilized Tribes — all worked to diminish and end Indian pow-
er, including administrative power. By 1908 it had almost all 
gone. 

In addition to laws about Indians' rights to judge and administer 
themselves and their internal affairs, and to their rights against the 
United States government, legislation on marriage could also effect 

47.  For example in 1875 Congress ratified all the leases with the New York Seneca and 
railroad companies on the Cattaraugus and Alleg[h]any Reservations, and added 
that the Senecas could continue to make similar kinds of leases for railroad needs 
following their own laws (18 Stat 330). In 1883 Congress said that it would be legal if 
the Senecas, by following their own constitution, would give 30 acres of their land to 
the Wildwood Cemetery Association for the use of the Salamanca village cemetery, 
providing that a proper portion of it would be reserved for the Allegheny Reserva-
tion Senecas (22 Stat 432). 
Many of these kinds of acts passed by Congress were related to different kinds of 
leases between Indians and mining, railroad, or other companies (e.g. 26 Stat 640-
643. 27 Stat 470, 31 Stat 816, and 31 Stat 1809). Sometimes Congress passed addition-
al regulations concerning Indian income from such leases (e.g. 22 Stat 349, and 31 
Stat 819). 
Related to leases, Congressman N.W. Aldrich was concerned about the possibility 
for one of his constituents, H.B. Metcalf, Esq., to getting a permit to graze his animals 
in the Indian Territory, and wondered if the "permission is ever granted." Acting 
Commissioner of Indian Affairs E.J. Brooks replied that the Bureau of Indian Affairs 
had no authority to grant such a permission, and that anyone acting without the 
consent of the tribe in question was liable to be penalized according to Section 2117 
of the Revised Statutes. Thus the BIA also recognized the rights of Indian adminis-
trations as they had been recognized by Congress. (Brooks to Aldrich, in February 5, 
1879. BIA, Letters Sent, 147, p. 275.) 
Within the Annual Appropriation Act of 1894 Congress approved a law passed by the 
Chickasaw Nation in 1873 to adopt full-blooded Negroes as full members of the 
nation (28 Stat 336). When Cherokees sold some portions of their 1893 annuities to a 
private businessman, a Congressional Resolution authorized the sub-agent in New 
York to accept and pass on the $6740 due to the Indians, and thus confirmed the 
decision made by the Cherokee legislation in January 6, 1894 (28 Stat 579-580). 
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the judicial status of an Indian. Since the late 17th century, colonial 
laws limited mixed marriages in the English provinces, but they did 
not stop them totally. Particularly on the frontier such matches did 
occur, but they were often informal affairs lacking legal sanction 
either in the eyes of the church or white law. Trappers, traders, and 
settlers did not marry Indian girls purely out of love or lust, but for 
possible personal economic gains. An Indian wife could be very 
handy and useful in aiding one to do business with others of her 
race48. In many cases the white man who married an Indian was 
entitled to the Indian Nation's or tribe's property and to its annual 
appropriations or other payments by the U.S. government. 

When the amount of annuities increased at the end of the 19th 
century, congressmen began to take notice of this matter. Senator 
Dawes introduced a bill concerning interracial marriage which pro-
vided that a white man marrying an Indian woman would no longer 
be entitled to the privileges of her tribe. His wife would continue to 
remain a full member of her tribe, and in addition, if she were not 
already, would become a citizen of the United States. The new law 
did not, however, apply to the Five Civilized Tribes. The Senate 
approved the bill on January 17, 1888. A few days later, senator 
Matthew Butler of South Carolina demanded that the bill be recon-
sidered, and it was sent to the Judiciary Committee. From this com-
mittee it returned to the full Senate, and within a week from the 
original approval, senator Butler withdrew his demand.49  

In the House of Representatives, James Buchanan from New Jer-
sey expressed doubt as to the necessity of a marriage law. He won-
dered whether Congress had the right even to pass such a law. John 
H. Rogers from Arkansas claimed that this right was based on the 
constitutional power of Congress to pass necessary rules and regula-
tions concerning the well-being of Indian tribes. In his opinion, the 
marriage bill recognized that white men comprised the worst ele-
ment of Indian societies. Such Whites sacrificed everything that is 
"civilization." They married Indian women only to escape the law 
and to obtain Indian rights. If the law continued to grant citizenship 
to the Indian wives of Whites while it at the same time recognized 
the citizenship of her husband, it would only continue to tempt un- 

48. A good account of this matter on the Canadian side is Silvia Van Kirk's Many Tender 
Ties: Women in Fur-Trade Society, 1670-1870., University of Oklahoma Press, Nor-
man, 1980. 

49. Cong. Rec., 50th Cong., I Sess., pp. 109, 274, 528, 557, 613, 679, and 729. 
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scrupulous Whites, so Rogers reasoned, to obtain easy access to Indi-
an privileges by marrying Indian women.50  

James Buchanan wondered, however, whether Rogers really 
thought of Indian women as welcome additions to U.S. citizenship. 
The Democratic representative from Arkansas did not particularly 
favor this idea, but he believed that if the newlyweds could be made 
to settle in the husband's home state instead of on the reservation, 
the Indian wife would gradually become civilized. Unfortunately, 
the case most often seemed rather that the men moved to Indian 
territory and no one got civilized. Abraham Parker from New York 
worried about the fact that those Indian women who did get citizen-
ship via marriage would also get the right to vote in those states that 
had women's suffrage. Parker could not understand why the wives 
and "halfbreed" children of degenerate men should get citizens' 
rights, while many supposedly able Indians would continue to have 
only the rights of barbarians. George Adams from Illinois believed, 
however, that regardless of how degenerate the white man might 
be, he was still closer to being "civilized" than a full-blooded Indian. 
Even halfbreed children, he thought, would be at least a little more 
civilized than Indian children.5°  

Amid such discussions as these, the Dawes bill worked its way 
through the Senate and the House, and was ready to be signed into 
law in the late summer of 188851. The bill that was finally passed by 
Congress was very much the same as the original one introduced by 
the Massachusetts senator52. 

Relating to the marriage law, the Constitution of the Oklahoma 
Territory in 1890 officially recognized all traditional Indian mar-
riages as valid unions under the church and the law53. The agree-
ments made with the Coeur d'Alene Indians of Idaho in 1887 and in 
1889 also included ordinances on marriage. These agreements pro-
hibited the Coeur d'Alene women from marrying white men with-
out testimony that the men upheld high moral standards. The four 
white men already resident on the reservation, however, were 
allowed to stay with their wives.54  

50. Ibid, pp. 7549-7550. 
51. Ibid. p. 8122. 
52. 25 Stat 392. 
53. 26 Stat 98. 
54. 26 Stat 1029. 
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Indian Citizenship 

According to a Supreme Court decision of 1831, Native Americans 
were dependent domestic nations55. United States citizenship was 
offered as a gift to those Indians who would give up their "national" 
identity and tribal ties. Beginning with the Omaha treaty of 1854, 
the reward for Indians who accepted allotment and left the reserva-
tion was citizenship and the attendant right to sell land56. In general, 
during the latter half of the 19th century, allotment of Indian lands 
and United States citizenship went hand in hand57. 

In many cases citizenship was granted to Indians after the allot-
ment of their lands and was dependent on it. This was true, for 
example,in treaties with the Potawatomi in 1861, the Kickapoo in 
1862, the Delaware in 1866, the Peoria, Potawatomi, Seneca, and 
Wyandot in 1867, and the Sioux in 1868.58  Sometimes the Indians 
could become citizens by abandoning their tribes and becoming 
homesteaders59. The 1865 law for annuities gave the Stockbridge-
Munsee of Wisconsin the possibility of becoming homesteaders and, 
in consequence, American citizens. Such Indian homesteaders 
would need only to cut all their ties to their tribe and notify the 
appropriate United States Circuit Court of their wish to become 
citizens.60  A similar possibility was granted in the Annual Appro-
priation Act of July 15, 1869, for the Minnesota Winnebago and for 
certain Sioux of the same state61. An Indian who was qualified 
under these laws would receive citizenship if two United States 
citizens would testify that he had adopted the ways of a civilized life, 
had taken care of his family for the past five years, had a good 
reputation, was able to manage his own affairs, and could read and 
speak English. A Stockbridge-Munsee or a Winnebago who could 
fulfill these terms would no longer be treated as an Indian, but he 
would still be entitled to all annuities or other government money 
due to him because of his former Indian identity.62  This last stipula- 

55' Cherokee Nation v. Georgia, in, e.g., Vogel. op.cit, pp. 114-124, and Washburn 
(1973), op.cit, pp. 2554-2602. 

56. Deloria (1972), op.cit, p. 128. 
57' Federal Indian Law, op.cit., p. 517. 
56. Cong. Rec., 47th Cong., I Sess., No.41. p. 2, and Federal Indian Law. op.cit., p. 

517. 
59. See also Deloria (1972), op.cit, p. 128. 
60. 13 Stat 562. 
6'. 16 Stat 361. 
62. 13 Stat 562 and 16 Stat 361. 
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tion provided indeed a good incentive for the Indians to submit 
themselves to American citizenship; they need no longer fear losing 
their rights as Indians, rights and privileges for which they often had 
fought. Allotment became easier when the Indian did not lose his 
identity, even if he still might lose some of his land. 

The act of 1890 establishing the Oklahoma Territory expanded 
the opportunities given the Stockbridge-Munsee of Wisconsin and 
the Winnebago and Sioux of Minnesota. Now included for citizen-
ship rights were the Indians of the (former) Indian Territory. This 
same law also gave citizenship to those Peorias who lived on the 
Quapaw Agency and whose land had already been alloted and who 
had settled or were about to settle as homesteaders on these allot-
ments.63  In March, 1901, all Indians in the Indian Territory became 
United States citizens.64  

By granting citizenship to Indians, Congress hoped to do away 
with the special place and status which the Native Americans had 
among other minorities. If Indians were "domestic nations," they 
could easily become "domestic citizens," equal to other population 
groups under the civil and criminal laws of the country. After this 
there would be no need for separate and complex Indian laws.65  

Not all Whites were sure whether the Indian was capable of citi-
zenship. Some, however, at the opposite pole, suggested that citiz-
enship should immediately be granted to all Native Americans. 
Senator Samuel B. Maxey objected to this latter idea. Citizenship 
ought not to be granted, he said, to those who spoke no English and 
had no knowledge of United States law. Henry L. Dawes could not 
understand why the Indian should not be eligible for citizenship on 
the same grounds as the Negro.66  

Southern senators, including Florida's Wilkinson Call and Texas's 
Richard Coke, opposed immediate granting of citizenship, because 
it would no longer allow the government to "aid the Indian in his 
attempts to become civilized." John Wesley Powell, the Director of 
the Bureau of Ethnology, argued that Indians needed preparation 
time before they would be ready to assume the responsibilities and 
obtain the privileges of citizenship. Thus he gave scholarly support 

63. 26 Stat 99-100. 
sa. 31 Stat 1447. 
65. See Michael T. Smith, "The History of Indian Citizenship", in Roger L. Nichols (ed.), 

The American Indian. Past and Present., second edition, John Wiley & Sons, New 
York, 1981, pp. 192-194. 

66. Ibid. pp. 197-198. For more on the General Allotment Act, see chapter 10 below. 
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to the views of Call and Coke.67  

John Powell had been studying Indian life for years, and he dom-
inated the anthropological thinking about Indians in the United 
States for the last two decades of the 19th century. He supported the 
ideas of the linear development theory and was perhaps the major 
promoter of them after Lewis Henry Morgan, his teacher and the 
most respected American anthropologist of that time.68  As true 
believers in a universal social evolution as the general explanation 
of cultural development, most senators agreed with Morgan and 
Powell. When a proposal to grant Indians immediate citizenship was 
brought up in 1881, it was defeated by a vote of twenty-nine to 
twelve.69  

The question of immediate Indian citizenship did not, however, 
fade out. While many congressmen supported the allotment of 
Indian lands as the proper vehicle for their civilization, some were 
afraid that if Indians were not given full citizenship, they would fall 
into a "legal twilight zone." They would be neither citizens nor 
wards. If they accepted the allotment and therefore broke off their 
relations with the tribe, they would be deprived of the protection of 
tribal law. Yet if they were not citizens, they would be barred from 
any protection by federal or state law as well.70  

The argument of Jonathan Chace on the economic benefits of 
citizenship for Indians proved, however, to be decisive. As a result, 
the General Allotment Act of 1887 included a paragraph granting 
citizenship to all those Indians who received allotments under this 
law. Chace argued that as United States citizens, the Indians would 
no longer need financial support and annual appropriations from 
the government.66  As introducer of the General Allotment Act, sen-
ator Dawes had, however, implied that the government would con-
tinue to encourage and prepare Indians for citizenship and allot-
ment.71  

Colorado senator Henry M. Teller, nevertheless still thought as 
late as February of 1905 that regardless of a few exceptions, Indians 
were not ready for citizenship. He said that the tribal men wanting 
to become citizens should at the least be tested as to their abilities. 
Wisconsinian John C. Spooner believed that the Indian would 

67. Hoxie(1984), op.cit., pp. 73-74. 
68. See Hoxie(1984), op.cit., pp. 19-23. 
69. Hoxie(1984), op.cit., p. 74. 
78. Dippie, op.cit., p. 172. 
71-  Hoxie(1976), op.cit., p. 168. 
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always need some paternalistic guarding. William Stewart of Ne-
vada and Porter J. McCumber of North Dakota also believed that 
even as citizens, the Indians would still be wards of the government, 
and therefore Congress would continue to be obligated and have the 
right to give them legislative guidance.72  

The United States Supreme Court made a decision along these 
lines in 1905. It ruled that the General Allotment Act did not grant 
full citizenship until the recipient was given full title to his allot-
ment following the trust period of twenty-five years. And even if he 
then became a United States citizen, he would still be a ward of the 
government — no different from children who are citizens of the 
state and yet the responsibility of their guardians.73  The Burke Act 
of 1906 made this policy into a law in deciding that Indians could get 
their citizenship only after the required twenty-five year proving 
period, providing that they had made enough progress to be entitled 
to it.74  

72. Cong. Rec., 58th Cong., III Sess., pp. 3514-3516. 
73. Smith. op.cit, p. 199. 
74. 24 Stat 390. For more on the Burke Act, see chapter 10 below. 
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7. Educational Laws 

The first federal appropriation for Indian education, $10,000, was 
granted in 1819. All funds were channeled through religious organ-
izations providing education for Native Americans; with federal 
support, private missionary groups began to build boarding schools 
in the 1840's. In fact, Indian education in the white sense of the word 
was left for a long time to private — usually religious — organiza-
tions. Not until the very end of the 19th century did the federal 
government use schooling as part of its Indian policy.' 

Many of the treaties made prior to the Civil War included a prom-
ise that the federal government would organize schooling for the 
Indians. In the 1855 Yakima and Nez Perce treaties for example, it 
was agreed that schools would be built within a year, and that the 
federal government would take care of the expenses for both the 
establishing and the running of these institutions. Yet in 1860 the 
money provided for the running of the Yakima school was with-
drawn, and there was no real attempt to try to build a school for the 
Nez Perce until 1867.2  

After the Civil War the situation continued much the same. 
According to the treaty with the Sioux on May 29, 1868, the federal 
government was supposed to hire and pay the salary for one teacher 
for every thirty Indian children. Similar promises were given to the 
Navajo, Ute, Kiowa, Comanche, Cheyenne, Arapaho, Crow, Paw-
nee, and Shoshone tribes, but not a single such promise was kept. In 
1881 there were schools for only 570 pupils, even though these 
tribes contained some 12,000 children.3  

Federal Indian Policies, ... from the Colonial Period through the early 1970's, U.S. 
Department of the Interior, Bureau of Indian Affairs, U.S. Government Printing 
Office, Washington, D.C., 1975, p. 5; Edward Everett Dale, "Education of the Indian", 
in James Truslow Adams and R.V. Coleman (ed.), Dictionary of American History, 
Volume III, Charles Scribner's Sons, New York, 1946, p. 86; and Priest, op.cit, par-
ticularly p. 132. Prucha (1976), op.cit, pp. 266-272, however, sees the development 
as a more continuous process. 
Charles J. Kappler (comp.), Indian Affairs: Laws and Treaties, Washington, 1904, II, 
pp. 700-704, as quoted in Priest, op.cit, p. 132. 
Federal Indian Law, op.cit, p. 209; the Treaty of Fort Laramie, 15 Stat 635; and the 
speech by senator George Hoar in the Senate on March 30, 1882, Cong. Rec., 47th 
Cong., I Sess., No.77, p. 49. 

2 

3 
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On February 4, 1887, the Commissioner of Indian Affairs, J.D.C. 
Atkins, complained in his letter to the Secretary of the Interior 
about the cutting of educational funding from the budget proposal. 
Atkins was particularly concerned about the Sioux, whose treaty 
stipulations had never been fulfilled by Congress. For Atkins this 
was bad policy, since it not only jeopardized educational goals but 
also prejudiced the Indians against making such agreements in the 
future.' 

The first federal Indian school was built in 18605, but it was only 
after 1873 that the government began to build schools in any num-
ber. In 1868, the Commissioner of Indian Affairs, Nathaniel Green 
Taylor, wrote that many tribes had no schools at all, and even in 
1885 approximately half of all Indian children were totally denied 
the opportunity of a formal education. By 1898 only seventeen fed-
eral schools existed.6  

White indifference about Indian education was due for the most 
part to the common belief concerning the Indians' capacity for civ-
ilization. It also resulted from the negative attitudes of Western con-
gressmen. Those representing the states and territories West of the 
Mississippi thought that education would only help the Indians to 
more effectively resist white settlements. These legislators, there-
fore, objected to granting funds for Indian education. Since most 
members of Congress were not interested in Indian education, no 
major legislation along these lines was passed during the Civil War 
or the years immediately following it. The only education laws 
passed were insignificant additions to a few appropriation acts giv-
ing money to individual schools or individual tribes for the educa-
tion of their members. 

This situation changed rapidly at the end of the 1880's. The sud-
den interest in Indian education that occurred at that time was 
based to a great extent on increasing sympathy for the Indian. Such 
interest was stimulated not only by an intelligent study of his prob- 

4. National Archives, Records of the United States House of Representatives, Commit-
tee on Indian Affairs papers, 50A-F16.5. 

5. This was apparently the Yakima school mentioned earlier. 
6. Cong. Rec., 55th Cong., II Sess., p. 1374; Dale, op.cit, p. 86; Federal Indian Policies, p. 

5: and Hildegaard Thompson, "Education among American Indians: Institutional 
Aspects." in American Indians and American Life, the Annals of the American 
Academy of Political and Social Science, Volume 311, Philadelphia, 1957, p. 98, and 
p. 95. where she also refers to the Annual Report of the Indian Commissioner to the 
Secretary of the Interior, 1885, p.23. 

7. Priest, op.cit, pp. 133-136. 
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lems, but it was also supported by concrete evidence of the Indian's 
ability to adapt himself to civilized life as shown by several of his 
accomplishments.8  In addition to this, it was discovered that a civil-
ized Indian would need less land than his wild brother who still 
hunted buffalo. Thus, in order for the Whites to get more land, 
Indians should be educated.9  

In 1876, the Commissioner of Indian Affairs, John Q. Smith, was 
worried that if Indians were not educated they would soon slip back 
into their old hostile ways or become extinct. A year later, the new 
Commissioner, Ezra A. Hayt, emphasized the importance of educa-
tion. In 1880, Deputy Commissioner Marble still stressed the need 
for schools and asked Congress to grant funds for more proper insti-
tutions for the Indians.10  President Arthur joined these voices in his 
annual message to Congress in 1881.11  

The Senate, in debating the annual appropriation act, discussed 
Indian education again in March, 1882. Several senators stressed the 
importance of schooling. According to George Hoar from Massa-
chusetts, there were 246,417 Indians under the custodianship of In-
dian agents in the continental United States. Of these, 59,277 were 
members of the Five Civilized Tribes and lived in the Indian Terri-
tory. Another 15,030 lived in the populous states of New York and 
Michigan, far away from the western frontier, and were easy to con-
trol, handle, and educate. The remaining 172,110 Indians, most of 
whom lived west of the Mississippi, posed the "Indian question" for 
senator Hoar. He blamed United States Indian policy for the dimin-
ishing numbers and poverty of these Native Americans and suggest-
ed education as one possible future solution. 

The problem for Hoar was still, however, Indian ability. Did the 
Indian have enough of it for "education, civilization, and citizen-
ship"? What would the education cost? What would it cost if the 
Indians were not educated? In his letter to the Secretary of the 
Interior, Indian inspector Pollock had praised the fast advancement 

8. Ibid, pp. 138-148. As special accomplishments that may have altered public per-
ception Priest specifically mentions the successful employment of red men as reser-
vation police; the use of Indians to do the hauling of supplies to reservations, which 
in many cases had led to the abandonment of contract transportation with white 
contractors who demanded large sums for their services and to considerable reduc-
tion in freighting charges; the success of some administrative experiments; and the 
advancement of individual Indians in private educational institutions, particularly in 
the Carlisle school founded by Captain Pratt. 

9. See Federal Indian Law, op.cit, p. 115. 
1°. Federal Indian Law, op.cit, pp. 240-242. 
11• Cong. Rec., 47th Cong., I Sess., No.2, pp. 10-11. 
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Richard Henry Pratt and his Indian school is Carlisle greatly influenced 
white opinion concerning Indian education. (Yale University Library) 
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of the Indians in the Carlisle school. And since the principal chief of 
the Cherokees felt that education was important, the Massachusetts 
senator tended to lean in the same direction. In addition, the United 
States could have saved at least a billon dollars had the Indians been 
peaceful citizens. The interest on this sum alone, senator Hoar 
pointed out, would have been enough to provide education for every 
Indian child.12  

The Congressional decision in the summer of 1879 to authorize 
the Secretary of War to assign an army officer of no higher rank than 
captain to oversee Indian education produced a remarkable increase 
of Indian schooling.13  This appointment was also an acknowledge-
ment of Captain Richard Henry Pratt's work which had began a few 
years earlier. 

As a young lieutenant, Pratt had in 1874 led Indian scouts in the 
Red River War (Buffalo War) of the Southern Plains. The following 
summer he was ordered to transport some seventy-five Indian pris-
oners, mostly Kiowas and Cheyennes, to serve out their punishment 
in Florida. There, Pratt gave them basic and even vocational train-
ing. The results proved to be promising and the experiment was 
continued with the help of mostly private money. Pratt requested 
the use of an abandoned army barracks in Carlisle, Pennsylvania, 
for the founding of an educational institution for Indians. During the 
summer of 1879, he went west to recruit Indian students for his 
boarding school; he did this with no guarantee of Congressional sup-
port for his work. Such guarantees, however, came in time with the 
act of June 23, 1879, mentioned above. The program that began in 
Carlisle in the fall of that year proved to be a very successful one, at 
least in the minds of government inspectors. Their approval was 
evidenced by federal support early in 1880. In the spring of 1882 
Congress granted $67,500 for the school. And again, on April 30, 
1888, the Secretary of the Interior, William F. Vilas, wrote to the 
Chairman of the House Committee on Indian Affairs requesting 
more funds for Carlisle for the transportation of Indians to the 
school, since increased Congressional financial support would allow 
for an increase in students. Carlisle also changed public opinion 

12. Ibid, No.77, pp. 45-49. See also No.78, pp. 20-31. Senator Hoar's reference to the 
importance of education for the principal chief of the Cherokees is noteworthy 
because the Cherokees had a long tradition of education, and they had had their own 
schools already before the Trail of Tears to the Indian Territory. It is possible that 
"education" did not mean the same for the senator and the chief. 

13. 21 Stat 35. 
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about the worthiness of Indian education. Soon both public and 
Congress supported the founding and running of other Indian 
schools of a similar kind.'4  

An act of July 31, 1882, made it possible to use unoccupied army 
barracks as Indian schools. The law specifically set these buildings 
aside for the use of "normal and industrial training-schools for 
Indian youth from the nomadic tribes having educational treaty 
claims upon the United States." It authorized the Secretary of War 
"to detail one or more officers of the Army for duty in connection 
with Indian education ... [in] each school." Money for such activi-
ties could be drawn from funds provided for Indian education in 
general.'' In February 1884 a joint resolution by both Houses of 
Congress authorized the Secretary of the Interior to spend an 
amount which in his judgment would be sufficient for necessary 
repairs of school facilities west of the Mississippi. The money would 
come from the $150,000 reserved for Indian education.16  

Even though legislation for Indian education increased at the end 
of the 1880's, Congressional opinion was far from united. While Hen-
ry Dawes was concerned about fulfilling the educational provisions 
of Indian treaties, Preston B. Plumb of Kansas rejoiced over the fact 
that money had been saved when schools had not been built as the 
treaties would have required. Plumb firmly believed that given the 
Indian character, schooling would be impossible. Plumb was a 
believer in the linear development theory, but saw the Indians on a 
line leading to a dead end, they were a vanishing race. However, 
many others believed that even though the Indian was by nature 
savage and wild, he had the ability to advance to a civilized state. 
Schools should educate the Indian to be a diligent, useful, law-abid-
ing, and self-supporting citizen. So said Knute Nelson from Minne-
sota, who added that Pratt and the other apostles of Indian educa-
tion had already shown that Indians had almost as good a capacity 
for schooling as Whites.' 7 

Children's education in general was and still is for the most part 
the responsibility of individual states. Education of Indian children, 

'` National Archives. Records of the United States House of Representatives, Commit-
tee on Indian Affairs papers, 50A-F16.5; Priest, op.cit, pp. 142-143; 22 Stat 85; and 
Cong. Rec.. 47th Cong., I Sess., No.77, pp. 47-48, and II Sess., No.4, p. 6. 

'5. 22 Stat 181. See also Federal Indian Law, op.cit, p. 247; and Cong. Rec., 47th Cong., I 
Sess.. No.11, p. 22, and No.44, p.19. 

's' 23 Stat 269. 
'7' Cong. Rec., 47th Cong., I Sess., pp. 576, 932, and 2179. See also Dippie, op.cit., pp. 

135-137. and Hoxie(1984), op.cit, p. 61. 
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however, was and remains in part a federal responsibility. In 1886 
senator Henry Teller suggested that in order to bring Indian child-
ren to a position of equality with other children, the federal govern-
ment should support the Indian Territory schools in the same way it 
supported general schools in other territories. This suggestion was 
rejected by a vote of thirty to nineteen in the Senate. Its greatest 
opposition came from the Democratic South, its most solid support 
from the West. In any case, the Western senators who earlier had 
opposed Indian schooling had now joined in favor of it.18  They had, 
after all, recently learned that an educated Indian would need less 
land than his wild brother. 

In 1883, Henry M. Teller — then Secretary of Interior — asked 
Congress to appropriate five million dollars for Indian education 
over five years. Congress authorized only $400,000 per year.19  In 
reality, however, the sum spent went up even in the first year to 
close to a half million, and in 1887 to over a million dollars.20  Even 
though Congress did not meet Secretary Teller's request, most con-
gressmen were anxious to provide moneys for Indian education. 

Congressmen and other Americans enthusiastically welcomed 
assimilation as a solution to the Indian problem. In addition to the 
reasons already mentioned, the interest in assimilation also stimu-
lated interest in Indian education. Several appeals came from the 
Women's National Indian Association, as well as from other organi-
zations and individual citizens all of whom supported the education 
and Christianization of Indians.21  By 1895 this reform drive had pro-
duced an impressive educational program, and government spend-
ing had increased to over $2,000,000 annually.22  

As table 3 shows, as educational funds for Indians increased, their 
proportion of the total education expenditure also increased — a 
clear indication of the growing importance of Indian education in 
the minds of the legislators. Some individual acts were also passed 
in the late 1880's to support Indian schooling. The Sioux Act of 1888, 
which partitioned the Great Sioux Reservation into smaller separate 

18_ Cong. Rec.. 47th Cong., I Sess., pp. 2064-2065. 
19. Thompson, op.cit, p. 95 refers here also to Elaine Goodale Eastman, The Red Man's 

Moses (Norman: University of Oklahoma Press, 1935), p.95. 
2°. Priest. op.cit. p. 282. See also table 3 on the money reserved for Indian education for 

1874-1907. on page 128 of this study. 
21. National Archives, Records of the United States House of Representatives, Commit-

tee on Appropriations papers, 48A-H3.2, and Committee on Indian Affairs papers, 
48A-H10.2(7). 

22. See Hoxie(1984), op.cit., pp. 189-191, and Priest, op.cit., pp. 148-149. 
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TABLE 3 

Money Reserved for Indian Education, 1874-1907 

Year Educational 
funds ($) 

Total funds 
($) 

Proportion of 
educational 
funds 
for Indians (%) 

1874 37 597.31 6 161 543.14 0.8 
1875 94 320.28 6 131 869.77 1.8 
1876 122 920.19 5 504 931.79 2.5 
1877 105 172.18 4 513 119.63 2.8 
1878 127 649.41 4 669 861.70 3.2 
1879 118 928.10 4 674 857.72 3.0 
1880 152 411.76 4 674 573.44 3.6 
1881 208 996.47 4 448 320.76 4.9 
1882 244 209.18 5 124 648.80 5.0 
1883 482 336.44 5 583 185.91 9.3 
1884 669 974.21 5 291 985.91 13.4 
1885 887 690.67 5 819 104.10 17.1 
1886 979 716.32 5 578 656.81 19.9 
1887 1 146 773.84 5 446 015.72 22.8 
1888 1 179 916 
1889 1 348 015 
1890 1 364 568 
1891 1 842 770 (data not available in the 
1892 2 291 650 source used) 
1893 2 315 612 
1894 2 243 497 
1895 2 060 695 
1896 2 056 515 
1897 2 517 265 
1898 2 631 771 
1899 2 638 390 
1900 2 936 080 
1901 3 080 367 
1902 3 244 250 
1903 3 531 250 
1904 3 522 950 
1905 3 880 740 
1906 3 777 100 
1907 3 925 830 
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As the Commissioner of Indian Affairs, Thomas Jefferson Morgan promoted 
Indian education at a time when Congress was already losing interest in 
such activities. (State Historical Society of Wisconsin) 
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reservations confirmed that the educational provision of the Fort 
Laramie treaty of 1868 was still in force, and it even prolonged it for 
another twenty years.23  

As part of the Annual Appropriation Act in 1889, Congress 
created the office of the Superintendent of Indian Schools. In the 
following year, Congress authorized $60,000 to be used to hire farm-
ers to teach agriculture to those Indians who were becoming self-
sufficient on their allotments.24  

Another remarkable increase in Indian education occurred from 
1889 to 1893 when Thomas Jefferson Morgan was the Commissioner 
of Indian Affairs. Morgan was a professional educator. He had been 
a commander of Black troops in the Civil War, a Baptist minister, a 
professor of theology, the principal of the New York State Normal 
School at Potsdam, and an officer in the National Education Asso-
ciation.' At a conference of Indian reformers in October of 1889 at 
Lake Mohonk, New York, Morgan laid out a plan for the develop-
ment of a system of Indian education that followed the model of 
educational systems for Whites. Later, with the help of Congress, he 
was able to carry out some of his plans. Morgan thought it important 
to teach Indian youth to look upon the United States and not just the 
reservation as "home." Despite Indian objections, Morgan did not 
see anything wrong in his educational plans. Morgan gave his white 
critics rather stark alternatives: killing off the Indians, Morgan said, 
was obviously too cruel and inhumane; feeding them was expensive 
and wasteful; education, however, was humane, economic, and 
Christian.28  

After the turn of the present century, Congress all but unani-
mously supported the necessity and usefulness of Indian education. 
President Theodore Roosevelt in his annual message of 1903 asked 
the Congress to increase funding for Indian education particularly 
in the Indian Territory where there were no public schools.27  In his 
report two years later, Roosevelt still asked for more schools for 
Indians, specifically for Indian women.28  Women were generally 

23. 25 Stat 94-104. About the Treaty of Fort Laramie, see 15 Stat 635. 
24. 25 Stat 1003-1004 and 26 Stat 355. 
25. See, for example, Hoxie(1984), op.cit., p. 64. 
26. Francis Paul Prucha, "Thomas Jefferson Morgan 1889-93", in Kvasnicka & Viola, 

op.cit, pp. 197-199: Prucha (1975), op.cit, pp. 178-181; and Prucha (1976), op.cit, 
pp. 292-316. 

27. Cong. Rec., 58th Cong., II Sess., p. 7. 
28. Cong. Rec., 59th Cong., I Sess., p. 103. 
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believed to act as a major force in helping to "civilize" their less 
receptive husbands.29  Also, in 1905, representative James Sherman 
praised the advance made in solving the Indian problem; he be-
lieved this was particularly due to the increase in Indian education. 
Charles Reid from Arkansas even suggested that Indian and White 
children should be put in the same schools. In his opinion, nothing 
would advance Indian civilization and better train Native Ameri-
cans for citizenship than education.3° 

Several Congressmen had, however, lost their faith in the Indian 
capability of reaching white standards. They were tired of the slow 
process, and no longer wanted to waste education on "crude minded 
Indian youth." Some lawmakers were frightened by the increasing 
costs of educational programs and began to argue that if expecta-
tions became more modest they could be achieved with a smaller 
budget. The American Academy of Social and Political Sciences 
supported this pessimistic perspective. It pointed out that the cir-
cumstances surrounding Indians were so different from those sur-
rounding whites that the two races could not be placed in the same 
category. The Board of Indian Commissioners said that the great 
majority of Indians was capable of manual labor only. Thus voca-
tional training became the solution. Gradually Indian education 
altered its course in this direction, and to more modest aims than 
before.31  After 1894 and prior to 1907, there were five instances 
when the annual appropriation for Indian education was less than it 
was for the previous year. The general trend, however, was still a 
continuous rise.32  This indicates that Congressional belief in the 
potential capability of Indians to rise through linear development to 
the white level of civilization never totally died. 

Since the birth of the country the federal government had 
received a considerable amount of its income from selling off the 
lands of the public domain. The government used the sale of public 
lands to support higher education in individual states in accordance 
with the law named after Republican senator Justin Morrill of Ver-
mont. Passed on July 2, 1862, the act authorized the federal govern-
ment to donate public land to the states using the formula of 30,000 

29. See Robert A. Trennert, "Educating Indian Girls at Nonreservation Boarding 
Schools, 1878-1920", in Roger L. Nichols (ed.), The American Indian; Past and 
Present., Alfred A. Knoppf, New York, Third Edition, 1986, pp. 218-220. 

30. Cong. Rec., 58th Cong., III Sess., pp. 1138 and 1193. 
31. Hoxie(1984), op.cit., pp. 191-195. 
32. See table 3 on p. 103 of this study. 
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acres for each senator and representative states had in the national 
legislative. The lands thus granted and received were to be sold, and 
the interest of these sales was to be used for "the endowment, sup-
port, and maintenance of at least one college," whose leading object 
was to teach "such branches of learning as are related to agriculture 
and mechanic arts."33  Another act passed in April of 1864 extended 
the benefits of the Morrill Act to West Virginia,34  and similar grants 
were also given to all public land states that were later admitted to 
the Union.37  

These were the beginnings of the agriculture and mechanical col-
leges in the United States. The Indians did not benefit from these 
institutions. The Morrill law only made it even more certain that 
large amounts of former Indian land would now be transferred to 
the sole use of whites. 

The first time Indians were included in public education statutes 
was in 1884, in a law for Alaska, and again ten years later in an 
educational statute for Oklahoma. The Alaska Territory was reor-
ganized in 1884, and according to the Civil Administration Act of 
May 17, $25,000 was reserved for the education of children in the 
territory regardless of their race.36  In an amendment to this law on 
June 6, 1900, the obligation of the Secretary of the Interior to take 
care of the education of children of all races was confirmed.37  The 
following year Congress authorized $100,000 for the education of 
Eskimos, Aleuts, and Indians in Alaska.38  In August, 1894, the Unit-
ed States government donated a part of the lands of an abandoned 
military reservation to Oklahoma City to be used for free schools for 
all children regardless of race.39  Some other similar and specific 

33. 12 Stat 503-505, and Thomas LeDuc, "State Disposal of the Agricultural College 
Land Script", in Carstensen, op.cit., particularly pp. 395, and 405-406. The states 
were entitled to select public lands subject to sale at $1.25 an acre within their own 
borders, or to take land script if they did not have the necessary amount of public 
lands within their own borders. The public lands in the $1.25 category were usually 
areas which had been offered for private entry but had been left unsold. The states 
were thus not offered the best portions of land. Mineral lands were also excluded. 

34- 13 Stat 47. 
36. LeDuc, op.cit., p. 395 bases his comment on the Commissioner of the General Land 

Office's ruling in 1875 that the statute operated perspectively to effect grants to new 
states upon admission to the Union, and refers for this to Thomas Donaldson, The 
Public Domain, Its History with Statistics (47 Congress, 2 session, House Miscella-
neous Documents no.45, serial 2158, Washington, 1884), 229. For the case of Colo-
rado, however, see also 23 Stat 10. 

36. 23 Stat 27-28. 
37. 31 Stat 330. 
38. 35I Stat 1337-1338. 
39• 28 Stat 264. 
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Congress promoted education for Alaska regardless of race or color. Here 
are children and teachers shown in front of a public school in Valdv7 in 
1902. (National Archives) 

land grants were given to schools and colleges in the West.40  
To a certain extent the United States followed the land grant pol-

icy laid down by the Morrill Act also in the founding of purely 
Indian schools. Usually the acts providing for schools were closely 
tied to the allotment of Indian land. In 1874 Congress authorized the 
Secretary of the Interior to give land to the Episcopalian Church in 
Minnesota's White Earth Reservation for mission and educational 
purposes.41  In the act for the allotment of the Umatilla Reservation 
lands in Oregon on March 3, 1885, 640 acres of land and $20,000 
were reserved for the founding of an agricultural institution, provid-
ing that the Indians agreed to send their seven-to-fifteen year old 
boys and girls to this schoo1.42  Allotments for educational purposes 

4°. See. e.g.. 21 Stat 326, 25 Stat 393, 33 Stat 64 & 154, 34 Stat 623-624, and 35 Stat 
932. 

41. 18 Stat 31. 
42. 23 Stat 341-343. 
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were also given to religious and humanistic groups elsewhere in 
Indian areas.43  

All religious organizations received pre-emption rights to buy 
land for missionary and educational purposes with the Annual 
Appropriation Act of March 3, 1891. This act gave them first rights 
to future allotments.44  The law also marked an end to the usual 
practice according to which a missionary school or its equivalent 
was given without cost the lot it stood on when the Indian land was 
partitioned into allotments. The law therefore indicates a negative 
view with regard to religious Indian schools. 

In 1887 the Commissioner of Indian Affairs, Hiram Price, still 
strongly favored cooperation between the federal government and 
Christian missionaries with regard to Indian education. Price be-
lieved in the direct benefits of the government's encouraging reli-
gious organizations to support Indian education. According to Price, 
there was no other way to rid the Indian people of barbarism, lazi-
ness, and savagery, promptly and permanently. If the Sun Dance, 
the Snake Dance, and other heathen rituals were to be put to an end, 
something better had to be offered instead.45  

Indifference either to Indian education or to Christianity was not 
the reason that inspired several Congressmen to attempt to reduce 
federal support for missionary schools during the period of Thomas 
Morgan's tenure as Commissioner from 1889 to 1893. Most members 
of Congress still believed that the civilizing of the Indian would 
move far too slowly without Christian teachings and influence. The 
problem was that for Congress these teachings and influence came 
mostly from the wrong denomination of the Christian faith. Com-
missioner Morgan and other Protestant reformers considered it 
intolerable that the greatest part of the support money went to 
Catholic schools. In 1889 the Catholic Church received more than 
65 % of these funds; the second largest portion, which went to the 
Presbyterian Church, was less than a mere eight percent. Members 
of Congress were well aware that not all missionary schools could be 
closed at once, since it would be impossible for the federal govern-
ment to replace them.46  Therefore Congress only gradually limited 

43. See e.g. 25 Stat 151 and 28 Stat 507-508. 
44. 26 Stat 1043. 
45. House Executive Document no.1, 47th Cong., 2d sess., serial 2100, p.3-4, as quoted 

in Prucha (1975), op.cit., pp. 157-158. 
46. Prucha (1976), op.cit., p.304. 
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the granting of federal funds to schools of religious organizations, 
with laws in 1896, 1897, and in 1917.47  In 1900 the support for these 
schools dropped so low that the representative from New York, 
John J. Fitzgerald, estimated that because of this, 2,000 Indian child-
ren were denied any education at a11.48  

Several non-Catholic organizations sent letters to Congress to 
support the decrease in funds to Catholic Indian schools. The 
National League for the Protection of American Institutions ap-
pealed to both sessions of the 51st Congress and to the second ses-
sion of the 52nd Congress, and in a letter of December 21, 1892 to the 
House of Representatives Committee on Appropriations for the gov-
ernment not to make sectarian appropriations for Indian education. 
In the mid-1890's a petition by the First Baptist Church of West 
Newton, Massachusetts, against the appropriation of public money 
for the support of sectarian Indian schools was supported by five 
other Baptist churches, and several other organizations.49  

At the beginning of the 20th century, Indians themselves began to 
resist the missionary schools, or rather, Protestant Indians began to 
resist the Catholic schools. BIA workers and Congressmen received 
many pleas in which the Indians asked that their portions of the 
tribal funds not be used to support sectarian schools. The House of 
Representatives came to the same conclusion in January 1905. In 
the Senate, Porter McCumber of North Dakota suggested, however, 
that the Indians, if they so wished, could use their portions of the 
tribal funds to educate their children in sectarian schools. In such a 
case, the money should be paid from the Treasury directly to the 
school so that the Indians would not waste it. This suggestion was 
approved on February 28, 1905 with 31 yeas against 26 nays, 33 
senators not voting. The strongest support for the suggestion came 
from the West, where the congressmen seemed to have become 
steadfast eager supporters of Indian schools.5°  

At the same time as anti-Catholicism was rising, debate began 
over the superiority of different type of schooling. After 1883 a 

47. 30 Stat 62. Federal Indian Law, op.cit., p. 119, and Federal Indian Policies, op.cit., p. 
5. 

48. Cong. Rec., 56th Cong., I Sess., Appendix, pp. 50-53. 
49. National Archives, Records of the United States House of Representatives, Commit-

tee on Indian Affairs papers, 52A-H8.1 # 3891, and 54A-H13.1. For other petitions of 
a similar nature, see also, e.g., National Archives, Records of the United States 
House of Representatives, Committee on Indian Affairs Papers, 51A-H9.3, and 59A-
H9.1. 

5° Cong. Rec.. 58th Cong., III Sess., pp. 1196-1202, and 3613-3626. 
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group of mostly Protestant humanists from the East who were in-
terested in Indian affairs began to hold annual conferences at Lake 
Mohonk in New York. At their second meeting, these reformers 
supported the increase of government-maintained industrial train-
ing schools such as Carlisle in Pennsylvania and other, similar 
boarding schools.51  For a while, Congress quite unanimously shared 
this view.52  At the end of the 1880's, however, other voices were 
heard. In January 1887 James Webb Throckmorton, a Democratic 
representative from Texas, suggested that the number of schools 
which were close to Indian areas were enough for the necessary 
education of Native Americans. If this was not the case, then more 
schools should be established. Throckmorton suggested that big 
schools like Carlisle and Hampton Institute should gradually be giv-
en less money in the future.53  

Senator George Vest, however, did not believe in day schools as a 
good alternative. In his view, after only four to six hours at school 
the Indian children would return to the barbarism of the wigwam. 
He saw the only hope for Indians lay in industrial boarding schools 
and in compulsory education. Henry Dawes, on the other hand, was 
aware of the attempt of current Indian policy to break up the reser-
vations and spread the Indians around the country as families. 
Therefore it would be impractical to collect Indian children into 
central institutions.54  

After the 1890's, day schools became more popular in Indian edu-
cation.55  At the Lake Mohonk conference in 1904 the Commissioner 
of Indian Affairs, William A. Jones, opposed the boarding schools, 
which then numbered ninety. A total of 18,000 children were fed, 
clothed, and taught in them, and all in vain according to Jones. The 
Commissioner wanted to know how the Indian children were 
brought to these boarding schools, since their parents did not bring 
them or paid for their transportation. He discovered that most often 
the children were kidnapped on the reservation through bribery, 
force, flattery, or threats, and then dragged to the schools like cattle. 
And the government paid for it all. The Indians paid nothing, while 
Whites had to pay for the education of white children. The Commis- 

51. Prucha (1975), op.cit., p. 164. 
52. See Cong. Rec., 47th Cong., I Sess., No.77, pp. 47-48, and II Sess., No.4., p. 6; and 

49th Cong., I Sess., pp. 498 & 2718. 
sa. Cong. Rec., 49th Cong., II Sess., pp. 379-380. 
sa. Cong. Rec., 50th Cong., I Sess., pp. 1470 & 1646. 
55. Federal Indian Law, op.cit., p. 274. 
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sioner asked if this were not paternalism or class discrimination.56  

Jones observed that during the previous twenty or so years the 
government had spent more than forty-four million dollars, and in 
1904 alone some four millions, which represented purely a gift to 
the Indians from the government, with the exception of maybe 
60,000 dollars. The Commissioner asked whether the Indians should 
be allowed to receive this gift in perpetuity. He wanted to stress, 
however, that he was not opposed to Indian education; quite the 
contrary. He supported the idea of suppressing boarding schools 
and admitting Indian children to the normal day schools. Jones dis-
approved of raising a child away from home and then after he had 
become alienated from Indian life, returning him back to it. Civili-
zation should be brought to the Indians; not the Indians to civiliza-
tion. At most, a few boarding schools could be saved to teach 
Indians to become teachers of other Indians.57  

At the beginning of 1905, Jones' ideas were already quite popular 
in Congress. James S. Sherman and John Fitzgerald from New York 
supported day schools in the House of Representatives. They were 
both, however, quite doubtful about Indian parents' willingness to 
send their children even to those schools.57  

Congressional legislation interfered little with the actual sub-
stance of Indian education. However, within the Annual Appropria-
tion Act of 1888 Congress allowed the teaching of the Bible in the 
native tongue in certain schools.58  This can be seen as a mark of 
Congressional authority relative to that of the Bureau of Indian 
Affairs and the reformers. Such permission, of course, indicated that 
Indian education was mostly carried on in English. Commissioner 
Atkins had indeed only recently — in 1887 — strongly stressed the 
importance of the use of English. He had even given a special order 
to Indian schools about this. Atkins thought that English was essen-
tial to an understanding of the United States Constitution and other 
laws and therefore necessary for the understanding of the rights and 
responsibilities of a citizen.59  The demand for English as a tool of 
civilization was in fact a common argument.66  

56. John Fitzgerald in the House of Representatives on January 21, 1905, Cong. Rec., 
58th Cong., III Sess., pp. 1194-1195. 

57. Cong. Rec., 58th Cong., III Sess., p. 1195. 
58. 25 Stat 239. 
59. House Executive Document no.1, 50th Cong., I Sess., serial 2542, pp.19-21, as 

quoted in Prucha (1975), op.cit., pp. 174-176. 
60. See Prucha (1976), op.cit., pp. 283-288; and also the Annual Report of the Board of 

Indian Commissioners, 1869, pp.5-11, as quoted in Prucha (1975), op.cit., pp. 133-
134. 
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Not all Indians were enthusiastic about educating their children 
in white schools. Teachers tried to "educate" the Indians to turn 
them into "civilized" human beings. The idea was to raise them a 
couple of steps higher on the ladder of cultural development to the 
same step or level as white civilization, or at least close to it. In order 
to do this, white teachers taught Indian children to despise their 
tribal manners and traditions. One aim of this type of education was 
to break tribal ties. Often the methods used were petty and some-
times even cruel. No wonder then that the Indians resisted this kind 
of education. Why, they wondered, should they have to give up the 
most important elements of their culture and submit their children 
to that of the Whites?6i 

Sending Indian children to schools far from home created tension 
between the Indians and the federal government.62  This tension was 
not diminished by the notion by some Whites that the Indian stu-
dents in boarding schools could be used as hostages to keep their 
relatives peaceful.63  Certainly this tension was increased by such a 
law as that of June 13, 1892, which authorized the Secretary of the 
Interior to make and enforce such rules and regulations as would 
secure the attendance of Indian children at schools. Nor was a law of 
March 3, 1893, any less controversial. It authorized the withholding 
of rations or aid either in money or in kind from those Indian fam-
ilies whose children between the ages of eight and twenty-one had 
not attended school during the preceding year, or had already fin-
ished their schooling.64  

Senator Henry Teller of Colorado suggested as early as 1886 that 
Indian education should be compulsory. He also supported the edu-
cation of Indian women because he believed that the women had 

6!  See also Priest, op.cit., pp. 133-134, and Richard Hofstadter and Michael Wallace 
(ed.), American Violence. A Documentary History, Alfred A. Knopf, New York, 1970, 
p. 278. In many cases boarding school teaching was neither sufficient nor appro-
priate. Indian children were not allowed to use their native languages. They were 
often used for cheap labor, and punishment was very harsh, even cruel. The mortal-
ity of Indian children in boarding schools was very high, mostly because of over-
crowded quarters, alien physical and mental surroundings, and a lack of necessary 
sanitary and medical facilities. All these helped to spread epidemics and caused 
pressures on the health of the students. 

62. Federal Indian Law, op.cit., p. 119, refers also to Tucker,Massacring the Indians, 
American Indian Life (October-November 1927 Supplement) pp. 6 & 9. 

63. See, e.g., Cong. Rec., 47th Cong., II Sess., No.4, p. 6, and Priest, op.cit., p. 134, where 
he refers to Herbert Welsh, Report of a Visit to Navajo, Pueblo and Hualapais 
Indians, Philadelphia, 1885, p.6, and to S.C. Armstrong, Indian Education at Hamp-
ton Institute, New York, 1881, p.2. 

s4.  27 Stat 143 & 628, and Federal Indian Law, op.cit., pp. 118 & 119. 

113 



more influence in raising children than did the men.65  Two years 
later he claimed that all people working with the Indians had long 
expressed the same ideas. When Democratic senator Eli Saulsbury 
of Delaware suggested that the consent of the Indian parents should 
in any case be required, Teller accused him of ignorance of Indian 
behavior and affairs. According to Teller, the current practice 
allowed the Indians to collect annuities even when they did not 
send their children to schools. Therefore the government had to 
maintain schools with only a very few pupils and Indians became 
neither more civilized, nor more assimilated. Teller believed that 
"civilized" people, i.e. Whites, were necessary agents of the civiliz-
ing process. He thought it to be the duty of the United States to 
educate Indians to the level of self-sufficiency so that the Indian 
problem would cease at last to be a constant concern.66  

A majority of the legislature, however, was not interested in forc-
ing the Indians to go to school. The methods used by the Army in 
1880 to coerce Cheyenne youngsters made many congressmen sym-
pathetic to Indian parents' rights over their own children. Men who 
were not used to defending Indian rights wanted to end the practice 
of taking children away from their parents.67  Despite the resistance 
of Eastern reformers, Congress in the Annual Appropriation Act of 
1886 stipulated that the moneys for education could in no way be 
used without the consent of the Indian students' parents.68  

Nor was the Executive branch a great advocate of compulsory 
Indian education. In 1892, Commissioner of Indian Affairs Morgan 
saw no need for a new law concerning compulsory education.69  
Even the sanctions of 1892 and 1893 remained in effect only for a 
short time. Perhaps these laws can be considered as accidental. For 
one reason or another the majority present at the passing of these 
laws apparently was different from the majority of the total Con- 

66. Cong. Rec., 49th Cong., I Sess., pp. 310 & 895. 
66. Cong. Rec., 50th Cong., I Sess., pp. 1236-1237. 
67. Priest, op.cit., p. 153, refers also to Cong. Rec., X, p.273, and to New York Herald, 

July 8, 1883. It is interesting to compare this notion to the thought that there are also 
cases, at least in Great Britain, where schooling has been used to protect children 
from their parents (authors conversation with Robert Bell, lecturer in Education and 
History at the Open University). There is not, however, any evidence of this kind of 
thinking in discussions of Indian education unless one considers the worries of some 
congressmen that the wild influence of the parents would keep the child wild, 
too. 

68. 24 Stat 45. 
69. National Archives, Records of the United States House of Representatives, Commit-

tee on Indian Affairs papers, 52A-F19.8, bundle 1. 
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gress in such a way that the provisions of compulsory Indian educa-
tion could be accepted. The laws were overruled by the next annui-
ties law passed on August 15, 1894. Congress now decided that send-
ing an Indian child to a school outside the state or territory of his 
home reservation would require the consent of his parents or his 
next of kin. In addition, it became illegal for the Indian agents or any 
other Indian or other administrative official to use any pressure 
including the threat of cutting off rations in order to get this con-
sent.70  

This ruling was confirmed in the annual appropriation act of the 
following year.71  In 1896 Congress even tightened the requirement 
regarding parents' consent which now had to be put in writing.72  

These two laws are further examples of the ability of Congress to 
limit the power of the Bureau of Indian Affairs even when education 
was in question.73  

The location of the schools so far from home was sometimes 
enough cause for Indian resistance to white education. Brule chief 
Spotted Tail, for example, called his children home from Carlisle in 
1880. The following year he joined the people who were demanding 
the establishment of a reservation schoo1.74  

And there were other than cultural or familial reasons for Indians 
to resist white education. Many tribes had learned through bitter 
experience that the more they "advanced" on their lands, the more 
attractive to the Whites their lands became. Ambitious Indians had 
found out that their improved land was more subject to invasion 
than the holdings of less industrious neighbors. There was little 
incentive for Indians to improve their condition as long as each 
accomplishment increased the danger of removal.75  There was no 
point in becoming educated if this would mean the loss of both one's 
culture and one's land. 

The taking of Indian land was not necessarily behind all proposals 

7°. 28 Stat 313&314. 
71. 28 Stat 906. and Federal Indian Law, op.cit., p. 119. 
72. 29 Stat 348, and Federal Indian Law, op.cit., p. 119. 
73. Federal Indian Law, op.cit., p. 118. 
74. (Richard Henry) Pratt to (Carl) Schurz, June 24 and July 5, 1880 (Schurz Papers); 

and Spotted Tail et al. to President, May 31, 1881, I(ndian) O(ffice) Civ(ilization 
Division Correspondence) 10258, as quoted in Priest, op.cit., p. 151. 

75. Priest, op.cit., p. 138, refers here to Laurence F. Schmeckebier, The Office of Indian 
Affairs, Baltimore 1927, p.62; Board Report 1869, pp.76-77; Com. Rep., 1886, 
pp.167, 189; and Helen Hunt Jackson, A Century of Dishonor, New York 1881, 
pp.218-256. See also the Annual Report of the Board of Indian Commissioners, 
1869. as quoted in Prucha (1975), op.cit., pp. 131-134. 
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for Indian education, but the destruction of native cultures was. 
Congressmen and other interested parties felt it a necessary step 
before the Indian could be lifted up to the level of civilization. 
Around the turn of the century, Congress, however, began to lose 
faith in Indian ability to take the necessary steps needed to reach 
white civilization. The enthusiasm of the 1880's was replaced by 
pessimism. Some legislators lost faith in evolution and saw Indians 
as only a vanishing race for whom education had no value. 
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8. General Land and Settlement 
Acts 

During and after the American Revolution, the national govern-
ment lacked adequate funding. One significant way to get money 
was to sell federal lands, i.e., the public domain. But until the states, 
New York and Virginia in particular, gave up their western land 
claims there was no public domain. This dilemma was resolved, of 
course, when the "landed states" finally ceded their claims to Con-
gress. The creation of the "public domain" was then confirmed in 
the Ordinances for the Territory Northwest of the Ohio River, and 
the Northwest Territory became the first large area of public 
lands. 

The use and the survey of the new public domain had already 
been determined by the Land Ordinance of 1785, which was con-
firmed by Northwest ordinance of 1787, as well as by an agreement 
with the Ohio Land Company in the same year. The 1785 Land 
Ordinance created the doctrine that the public domain would be 
handled in an orderly fashion. First the Indian title must be extin-
guished and the lands surveyed and offered for sale at auction. 
When they were purchased, a proper deed granting title in fee sim-
ple would be issued by the government.' 

The land question was given much attention following the organ-
ization of the Union at Philadelphia in 1787. The people in what was 
then the West favored pre-emption. Some even demanded free use 
of the land.2  Between 1801 and 1841 some nineteen laws were 
passed to allow squatters to claim and buy land after it was sur-
veyed. Most of these laws applied only to specific places at specific 
times. The first general pre-emption law was not passed until 1830.3  
The first real change in land policy took place with the 1841 pre- 

I. Carstensen, op.cit., pp. xv-xviii. For the development and use of the rectangular 
survey in the United States, see Johnson, op.cit., pp. 21-49. 

2. Robbins, op.cit., p. 11 refers here to Annals of Congress, I Cong, I Sess., pp.411-12, 
624: ibid. I Cong. 3 Sess., p.1841. 

3. Michael Martin & Leonard Gelber, Dictionary of American History, Littlefield, 
Adams & Co., Revised and Enlarged Edition, Totowa, N.J., 1978 (orig. 1952), p. 506, 
and Robbins, op.cit., p. 50. See also Johnson, op.cit., p. 64. 
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emption law. This law not only permitted but even encouraged peo-
ple to squat on unsurveyed public land, and put an end to the con-
servative idea that the land had to be surveyed before it could be 
settled.4. 

Most of the general land laws were quite dangerous from the 
Indian point of view. The 1841 pre-emption act was particularly 
threatening. It not only lured people onto unsurveyd public lands, 
but also onto Indian lands, in that squatters did not always care 
about or know the difference. Controversies with the Indians were 
inevitable. Usually these conflicts ended with the Indians' defeat. 
The squatters who moved west of the surveyed lands put pressure 
on officials to extinguish the Indian title perhaps sooner than other-
wise might have happened. This activity might be the basis for the 
common belief that regardless of legislation, settlers spread white 
settlement wherever they pleased, and the government had no 
choice but to acknowledge such settlement as a fait accompli. It is 
quite obvious though that the legislators in 1841, as in later times, 
were well aware of what they were doing, and of what might be the 
effects of the laws they were passing. 

Despite the several laws that furthered the privatization of the 
public domain, public lands actually increased all the time during 
the first half of the 19th century. The acquisition of land, in fact, 
then dominated federal land policys. And most newly acquired land 
was taken trom the Indians by war or by treaty. 

For the administration of the large public land areas, the govern-
ment created the General Land Office in the Department of the 
Treasury in 1812, but it was later moved to the newly established 
Department of the Interior. Over the years the bureaucracy of the 
Land Office increased; with the new public land areas of the West, 
the country was divided over and over again into new land districts, 
and additional land offices were erected in different parts of the 
expanding United States. As might be expected, a large portion of 
legislation from 1862 to 1907 was related to these kinds of activi-
ties.6  

4. Hildegaard Binder Johnson, Order Upon the Land. The U.S. Rectangular Land 
Survey and the Upper Mississippi Country, Oxford University Press, New York, 
1976, pp. 61-64. 

S. Clawson, op.cit., p. 3. 
6. See, e.g., Cong. Rec., 40th Con., II Sess., pp. 519 and 4343, 45th Cong., I Sess., No.10, 

p. 35; and 12 Stat 503, 26 Stat 485, 29 Stat 602-603, 34 Stat 148-149, and 35I Stat 
1232. See also Carstensen, op.cit., pp. 499-504, and Johnson, op.cit., p. 61. 
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All the Secretaries of the Interior and the Commissioners of the 
Land Office endeavored to make administration of the public lands 
and their use more effective. Usually the Secretaries were quite 
skillful in dealing with the complexities of land policy. They were 
for most part men of the West with former connections to groups 
interested in land usage in one way or another. This could very well 
be the reason why the Secretaries and the Land Commissioners 
were favorable to Western or corporate interests. This did not neces-
sarily mean corruption. The "robbing" of the public domain was not 
due only to inefficient administration.7  

The literature dealing with United States land policy of the late 
19th century pays more attention to three of the Interior Secretaries 
of the 1870's and 1880's than to the others. These three are Zacha-
riah Chandler, Carl Schurz, and Henry Teller. Zachariah Chandler, 
a Radical-Republican senator from Michigan, was chosen by Presi-
dent Ulysses S. Grant in October of 1875 to replace the "incompe-
tent" Columbus Delano. Chandler served from 1875 to 1877, and 
quickly interfered with abuses, particularly in the Bureau of Indian 
Affairs and in the Patent Office. He also tried to raise the general 
level of moral of his Department. He interrupted a chain of fraud in 
the Land Office and he refused to take bribes. The latter particularly 
received attention, for it occurred during the time when a black 
cloud of corruption hung over Grant's Cabinet, and indeed over all 
Republicans in the election year of 1876. Under Chandler, Land 
Commissioners Samuel S. Burdett from Missouri and James A. Wil-
liamson from Iowa made considerable attempts to improve the 
work of the General Land Office.8  

Carl Schurz from Missouri was a well-known Liberal-Republican 
and a reformer. He was appointed Secretary of the Interior by Presi-
dent Hayes. Schurz made some minor changes in Department per-
sonnel and paid particular attention to the protection of timber 
lands. Secretary Schurz had a strong impact on the work of the 
Commission on Public Lands and he supported its recommenda-
tions. He was later harshly criticized for donating land to railroad 

7. Harold Hathaway Dunham, Government Handout. A Study in the Administration of 
the Public Lands, 1875-1891, New York, 1941, pp. 191-192, where he also refers to 
Dictionary of American Biography, 3:618, Detroit Post and Tribune, Zachariah 
Chandler: An Outline Sketch of His Life and Public Services (Detroit, 1880), pp. 
340-348. 

8. Ibid. p. 192, where he also refers to New York Times, Jan. 8, 1876, Feb. 13, 1877; New 
York Tribune. Nov. 25, 1875. 
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Henry M. Teller was elected to the Senate three times, each time representing 
a different party. In 1882-1885 he served as Secretary of the Interior. 
(Denver Public Library) 
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companies. He, however, ably defended himself especially in cases 
concerning controversies between settlers and the railroads.9  

For the short period in 1881 when James A. Garfield was Presi-
dent, the Secretary of the Interior was also from the Midwest, a 
former railroad manager, Samuel J. Kirkwood. After Garfield's 
death the new President, Chester A. Arthur (1881-1885), nomi-
nated the reluctant senator Henry Teller of Colorado as the new 
Secretary in April 1882. Teller had earlier been interested in west-
ern cattle companies, and he had also acted as an attorney for Jay 
Gould's western railways. These interests affected his actions even 
as a Secretary. He favored the railroads and leased Indian lands to 
cattle ranchers at greatly deflated rates.10  

Legislation concerning Indian lands and public lands often gave 
power to the Secretary of the Interior. The Secretary was as, if not 
more, important than Congress or any other actor. On the other 
hand, Presidents, too, had great influence on the use of public lands; 
through the use of proclamations and executive orders they could 
reserve areas for nature conservation or for other purposes".  

At the beginning of the 19th century the public lands were con-
sidered a potential source of income. By 1880 the situation had 
changed.12  Congress created the Commission on Public Lands 
which reported in 1880 that the administration and acquisition of 
public lands had cost the federal government $322,049,595.96. Re-
ceipts came only to $200,702,849.11, which left a loss rather than a 
gain of $121,346,746.85. In addition, in the Homestead Act of 1862 
the United States had completely changed its land policy and was 
now willing to give land to its citizens free of charge.13  The selling of 

9. Ibid, p. 192, where he refers to C.M. Fuess, Carl Schurz (New York, 1932), 237-251, 
267-268: Carl Schurz, Reminiscences of Schurz (3 vols., New York, 1908), 3:380-
381: Carl Schurz, Speeches, Correspondence, and Political Papers of Carl Schurz, 
selected and edited by Frederic Bancroft ... (6 vols., New York, 1913), 4:168-181; 
and G.W. Julian, "Railway Influence in the Land Office," North American Review, 
136:237-256 (March 1883). 

1°. Ibid, pp. 194-196, where he refers to New York Times, Mar. 29, 1882, quoting the 
Denver (Colo) Tribune, Mar. 24, 1882; New York Times, Apr. 7, 1882; and G.F. Howe, 
Chester A. Arthur (New York, 1934), 212-213. Two of the three Secretaries of the 
Interior emphasized by Dunham, namely Schurz and Teller, often appear also in the 
literature of the great Indian wars, and in general surveys of Native American histo- 
ry.

II. n September 10, 1891, for example, Benjamin Harrison closed the area east of the 
Yellowstone for settlement (27 Stat 989). Theodore Roosevelt, likewise, on March 3, 
1904, warned settlers not to settle on certain areas that had been relinquished by the 
Sioux on March 2, 1889, and which was to become the Grantsville Forest Reserve (33 
Stat 2353-2354) See also 25 Stat 888 about the relinquishment of this land. 

12. Fremont P. Wirth, "The operation of the land laws in the Minnesota Iron District," in 
Carstensen, op.cit., p. 103. 

13_ Carstensen, op.cit., p. xviii 
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public lands, however, did not totally stop. Cash purchases still con-
tinued and made it possible for wealthy persons to get titles to large 
areas of trees and minerals. The land relinquished from Indian 
reservations was also sold for cash; only an extremely small portion 
of it was opened for white settlement by application of the home-
stead principle. 

Controversy over "free land" was almost as old as the Union; it 
was one of the basic disagreements between the North and the 
South just prior to the Civil War. The large plantation owners 
needed western lands for their cotton and tobacco fields. They had 
money and they were willing to use it to buy these lands for their 
own purposes. Family farmers in the North also needed more land 
to raise more food for a growing population of manufacturing and 
industrial workers. The farmers had no money to buy land, and the 
industrial bosses were not interested in giving money to them. A law 
providing free use of land for agricultural purposes would solve this 
problem. It would also secure the land from being monopolized by 
the plantation economy of the South. Congress was in Northern 
hands during the Civil War and this made the passing of the Home-
stead Act possible on March 22, 1862.14  

Of all the American land laws, the 1862 Homestead Act15  is usual-
ly considered to be the most epoch-making. It immediately changed 
the idea of purchase of public lands by promising the settler owner-
ship of 160 acres of land free of charge, providing that he lived on his 
settlement for at least five years. All the settler had to pay was the 
ten dollar filing fee, living costs for five years, and the costs for the 
land survey and the issuing of the title.16  

14. See e.g. Dick, op.cit., p. 359, and also Johnson, op.cit., p. 164. 
15. 12 Stat 392-393. The act provided "that any person who is the head of a family, . _ . 

and a citizen of the United States, or who shall have filed his declaration of intention 
to become such, ... and who has never borne arms against the United States Gov-
ernment ... shall, from and after the first January, eighteen hundred and sixty-
three, be entitled to enter one quarter section or less quantity of unappropriated 
public lands, upon which said person may have filed a preemption claim, or which 
may.... be subject to preemption at one dollar and twenty-five cents, or less, per 
acre; or eighty acres or less of such unappropriated lands, at two dollars and fifty 
cents per acre, to be located in a body, in conformity to the legal subdivisions of the 
public lands, and after the same shall have been surveyed." Anyone who already 
owned land could according to this law add to his property up to a total of 160 acres. 
On payment of ten dollars the settler was permitted to enter the land. No certificate 
was. however, to be given or patent issued "untill the expiration of five years from 
the date of such entry", unless he or she was willing to pay the full price for the land 
as set by previous settlement and land laws. 

16. See also Carstensen, op.cit., p. xviii; Harold Underwood Faulkner, American Politi-
cal & Social History, Appleton-Century-Crofts, Inc., 7th edition, New York 1965 
(orig. 1937), p. 528; and Riegel, op.cit., p. 427. 
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The Civil War delayed the benefits of the Homestead Act, but 
after the war, particularly veterans of both sides used the possibility 
provided by the law, a possibility to which the former rebels were 
now also entitled. With the help of the 1862 act, some fifty-three 
million acres were claimed for private ownership within the next 
twenty years.17  The law enticed thousands of Whites (and also some 
Blacks) to go West and to occupy the Great Plains at a time when it 
became profitable to raise cattle and wheat on this large "American 
Desert." Many settlers often proved ignorant or insensitive about 
homesteading on lands which the Indians considered their own, or 
even on lands which were part of Indian reservations. The white 
title, however, "was usually later confirmed when the needed re-
quirements, including the extinguishing of the Indian title, were 
fulfilled.18  White settlement on Indian lands naturally caused con-
flicts and led to the hostilities of the "Great Indian Wars19." 

Originally, Alaska was not included within the terms of the 
Homestead Act or other acts aiding white settlement. The 1884 Civil 
Administration Act specifically stated that the general land laws did 
not apply in the Alaska Territory. The same law, however, promised 
no more than 640 acres of land for those religious groups who al-
ready had a mission in the midst of Indian tribes, to be selected a-
round the mission.20  Not until May 5 of 1898 did Congress expand 
the homestead acts to include Alaska. The largest amount of land, 
however, was limited to 80 acres, including special rules with regard 
to the coast line.21  Five years later Public Law 152 added supple-
mentary regulations for coastal settlements22. 

Soon after its passage, the Homestead Act became a standard part 
of the vocabulary of politicians favoring western settlements. In his 
report for 1863, the Secretary of the Interior praised the accomplish- 

17. Thomas Donaldson, The Public Domain: Its History (Washington, 1884), p. 1016 as 
quoted by Robbins, op.cit., p. 240. 
According to An Outline of American History, United States Information Service, p. 
103. by 1880 the Homestead Act had placed nearly 56 millon acres in private hands. 
Another printing of this same U.S. Government pamphlet mentions nearly 
22,400.000 hectares (An Outline of American History, United States Information 
Service, p. 108). 

18. Rupert Costo & Jeannette Henry, American Indian Reader 5: Current Affairs. 
Indian Treaties: Two Centuries of Dishonor, The Indian Historian Press, San Fran-
cisco, Cal., 1977, p. 157. 

19. See e.g. Indians of Montana & Wyoming, Bureau of Indian Affairs, U.S. Govern-
ment Printing Office, Washington, D.C., 1968, p. 4. 

20. 23 Stat 26. 
21. 30 Stat 409. 
22. 32 1028-1029. 
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ments of the act, and claimed that nothing besides the public 
domain "has been more prolific of legislation." "Congress at an ear-
ly period," the Secretary continued, "recognized the expediency 
and importance of the speedy settlement of the public domain, and 
of a liberal policy towards the actual settler."23  

Those favoring the Homestead Act saw it as a safety measure 
against land speculators, monopolies, and the development of the 
system of land renting or leasing24. Naturally the homestead mea-
sures also served to guard against the expansion of the Southern 
plantation economy. 

Some lands still existed, however, for cash purchase, because the 
Homestead Act did not eliminate the sale of railroad and Indian 
lands25. Three factors effectively limited the amount of land availa-
ble for homesteading; the sale of Indian lands directly to commer-
cial land companies, the land donations for schools and colleges, 
and the improvements on lands to raise them higher than the cate-
gory of cheap agricultural lands available for homesteading.26  As a 
result of these three factors the high hopes of the 1862 law were 
never fully realized. According to some statistics, fewer acres were 
transferred into the hands of settlers via the Homestead Act than 
were transferred at four dollars an acre from the railroad companies 
to settlers27. 

According to Roy M. Robbins, only 35 % of the original claimants 
became actual homesteaders cultivating 33 % of the land originally 
claimed. The papers of the Land Commissioners do not reveal the 
reasons for the withdrawals, but there is some evidence in the South 
that Blacks cancelled their claims because of pressure from their 
white neighbors. Robbins thinks that another valid reason may be 
that wealthy companies or individuals used salaried people to make 
homestead claims for mineral or forest lands which somehow had 
been classified as agricultural lands. Following the appropriation of 
these resources, such companies or wealthy individuals, having 

23. House Executive Document No. 1, 38th Cong., I Sess., p. IV, CIS US Serial Set, No. 
1182. Fiche 1. 

24_ Dick, op.cit., p. 359, and Johnson, op. cit., p. 64. 
25. Compare this also to Allan G. Bogue, "Introduction to Comment, Criticism, and 

Concern with Consequences," in Carstensen, op.cit., p. 206; and Carstensen, op.cit., 
p. iviii. 

26. Dick, op.cit., p. 359. 
27. Henry Nash Smith. Virgin Land: The American West as Symbol and Myth, Random 

House, New York, 1950, p. 190. 
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accomplished their purpose, had no need of the now denuded land, 
which they therefore abandoned.28  

By June 30, 1890, according to the General Land Office, 372,659 
homesteads had been established. These, however, covered only 
48,225,763 acres, which was less than the State of Nebraska and only 
about 3.5 % of the total area west of the Mississippi. By this same 
date more than four times this amount of land had been donated to 
railroads. Historian Fred Shannon further argues that more land 
has been settled since 1910 than during the previous 48 years.29  

The 1862 Homestead Act was not the sole instrument for the set-
tlement of some fifty million acres between 1863 and 1907. The 1862 
law was supported and amended by several supplementary acts. 
These concerned the size of homesteads, the settlers' rights to occu-
py certain areas, the expansion of the pre-emption and homestead 
laws to include lands for which the Indian title had been or was 
about to be extinguished, registration fees, occupancy of railroad 
lands, and many other details.3° 

In May of 1900, the homesteads were made totally free, excluding 
"the payment to the local land officers of the usual and customary 
fees." The law did not include lands on which the government had 
made valuable improvements. The law also further provided "that 
all sums of money so released which if not released would belong to 
any Indian tribe shall be paid to such Indian tribe by the United 
States."' In other words, the Indians would still be paid for their 
lands by the government. 

Much supportive legislation was needed because the 1862 Home-
stead Act could not foresee all of the obstacles to its enforcement. 
Forest fires, droughts, and locusts, were among the many phenom-
ena that occasionally prevented settlers from paying their dues and 

28. Robbins, op.cit., p. 240, where he also refers to Thomas Donaldson, The Public 
Domain: Its History (Washington, 1884), p. 1016. 

29. Fred A. Shannon, "The Homestead Act and the Labor Surplus," in Carstensen, 
op.cit., p. 298, refers here also to the Report of the Public Lands Commission, 1905 
(58 Congress, 3 Session, Senate Documents); and Statistical Abstract of the United 
States. 1934, No. 56, p. 126. 

30. See, e.g., 12 Stat 413, 16 Stat 321, 17 Stat 333-334 & 417,18 Stat 15 & 41 & 273 & 283, 
19 Stat 74-76 & 265, 20 Stat 63 & 471-472, 21 Stat 46 & 143-145 & 543-544, 23 
Stat 26, 24 Stat 214, 26 Stat 60 & 329, 28 Stat 3 & 276-277, and 33 Stat 153-154 & 
2078-2079. For further details on some of these laws, see Markku Henriksson, He 
pitivät lupauksensa. Yhdysvaltain intiaaniasianlainsäädäntö 1862-1907, Licen-
ciate Thesis in Political History, University of Helsinki Faculty of Social Sciences, 
1985. p. 152. 

31. 31 Stat 179. 

125 



fees on time. To keep such settlers on their lots, new laws had to be 
passed to help them32. Sometimes the homesteaded land proved to 
be barren and unable to support the settler's family. Additional 
legislation would therefore be passed to give the settler a second 
chance. Such legislation helped him change to another lot and to 
establish a new homestead.33  Particularly often such support was 
needed by and given to settlers who had settled on former Indian 
reservations.34. Such frequent aid reflects the fact that the lands on 
Indian reservations were of poor quality. One should remember, 
though, that support may have been needed on former reservation 
lands also because they had to be paid for, and could only very 
rarely be settled free of charge. 

The Desert Land Act of March 3, 1877, gave rights to a whole 
section of land (640 acres) at 25 cents per acre in the arid but copious 
areas of eastern Washington and Oregon, southern California, Ne-
vada, Arizona, New Mexico, Utah, Idaho, Wyoming and Dakota, 
providing that the homesteader organized the watering of his sec-
tion.35  Many farmers, unable to meet the irrigation provision, had to 
give up before the end of the three years residence period required 
by the law. At least one historian, William Miller, claims that the 
law was actually a ranchers' plot to get private ownership of the 
open range. The ranchers registered thousands of nominal claims in 
the names of their cowboys, who later testified that "they had seen 
water in the area."36  The Desert Land Act, in fact, attracted relative-
ly few actual settlers, and out of the 37,000 original filings only 
11,000 claims had been certified by 190037. 

After the original Desert Land Act, some additional and amend-
ing legislation was passed along the same lines to expand the terri-
tory to which the 1877 law applied, to give settlers more time to pay 
for their claims, to give them in certain cases "a second chance" as 
had been given to homesteaders, and to help settlers in other 

32. See e.g. 16 Stat 601, 17 Stat 337, 21 Stat 11, and 28 Stat 337. For more detail on these 
acts, see Henriksson (1985), op.cit., p. 153. 

33. For laws of this kind see, e.g., 31 Stat 740, 33 Stat 527, and 36 Stat 6. 
34. See. e.g., 15 Stat 39, 17 Stat 340 & 475, 18 Stat 273 & 283, 21 Stat 68-69, 29 Stat 

16-17 & 342 & 868, 30 Stat 63, 32 Stat 63, 33 Stat 700, 34 Stat 9, 35I Stat 843 & 849, 36 
Stat 41, and Cong. Rec., 40th Cong., II Sess., pp. 2, 10, 196, 520, 552, and Henriksson 
(1985). op.cit., pp. 153-155. 

35. 19 Stat 377. 
36. William Miller, Yhdysvaltain historia, Werner Söderström Osakeyhtiö, Porvoo 

1969, pp. 347-348, where he refers also to Senate Doc. no.189, 58 Cong., 3 Sess., 
xix-xx. 

37. Shannon, op.cit., refers here to Industrial Commission Report, 19:113. 
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ways.38  

The influence of the 1862 Homestead Act was limited in the West 
because it was very difficult for a lone farmer on the semi-arid plains 
to clear enough land to raise a harvest adequate to his needs. These 
included payment for the expenses of watering, building, tools, 
taxes, and hired help.39  Likewise, the company or big farmer found 
it impossible, with only 160 acres, to cover even a fraction of the 
investment needed for big machinery".  

The emergence of these and similar problems led to the passing of 
the Timber Culture Act in 1873. This law provided that anyone who 
planted, protected, and cultivated 40 acres of trees on public land, 
would after ten years get a patent for a whole quarter of a section 
free of charge. Conditions included the spacing of the trees, which 
could be no more than twelve feet apart, and more importantly, 
only one quarter of each section could be used this way. If a home-
steader had in a similar way cultivated trees on one acre of each of 
the 40 acres of his homestead for three years, he would receive full 
possession of his homestead.41  

In the summer of 1878 additional concessions were given to "tree-
planters," so that from then on ten acres of trees per quarter section, 
five acres per half a quarter, or two and a half acres per quarter of a 
quarter, would give the settler rights for 160, 80, or 40 acres respec-
tively. No more than one section was allowed for each settler. The 
land could be occupied after paying the filing fee of $10 for more 
than 80 acres, and $5 for smaller lots. These benefits were applied as 
well to the claims made under the earlier Timber Culture Acts of 
1873 and 1874.42  

These laws were passed not only to improve conditions for the 
homesteaders but also to lure settlers onto the Western Plains. The 
laws were based on the theory that trees would bring rain; planting 
trees on the dry western areas of the Great Plains would ipso facto 
render the Plains more fruitful and productive of better harvests.43  

38. See 26 Stat 1097, 28 Stat 226-227, 35I Stat 1052-1053, and 36 Stat 48. See also 
Henriksson (1985), op.cit., p. 156, Miller, op.cit., p. 347, and Walter Prescott Webb, 
The Great Plains, Ginn and Company, Boston, 1931, pp. 413-414. 

39. Faulkner, op.cit., p. 528, and Miller, op.cit., p. 347. 
49  Miller, op.cit., p. 347. 
41. 17 Stat 605-606. 
42. 20 Stat 113-115. 
43. Miller, op.cit., p. 347. See also Cong. Rec., 41st Cong., I Sess., Appendix, pp. 37-

38. 
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In practice, the addition of trees did not increase rainfall, and it was 
very difficult in some places to keep the trees alive. It was easier to 
acquire 160 acres using the homestead laws. Finally Congress 
repealed the Timber Culture Act in 1891.44  

Even though the Timber Culture Act was repealed, Congress con-
tinued to promote the preserving of forests. On the treeless areas of 
the Great Plains one could not afford the despoliation that had 
occurred east of the Mississippi45. Many laws were passed relating to 
wood and forests. These covered forest protection on public lands, 
railroad lands, or Indian lands46. Particularly after 1900 Congress 
approved several laws concerning the sale of timber from Indian 
reservations. The legislation regarding the Menominee forests in 
Wisconsin was the notable exception to this during the period prior 
to the turn of the century, although there was Congressional discus-
sion about the trees on the Red Lake and Lac du Flambeau Reser-
vations in Minnesota as well47. 

The Menominee Reservation had been founded in central Wis-
consin in a forested area, and the Indians had added to their income 
by selling wood and wood products. No trade could be carried out, 
however, without Congressional permission. According to the Unit-
ed States Constitution, Congress had the right to regulate commerce 
with Indians. Therefore, continuous legislation was needed for that 
purpose. In April of 1876, Congress authorized the Secretary of the 
Interior to organize, under the guidance of Agent J.C. Bridgman, the 
selling of cut pine trees from the reservation for cash to the highest 
bidder. Resulting profits were to be placed in the nearest govern- 

44. 26 Stat 1093. 
45  See e.g. a comment by Lee Clark Mitchell, Witnesses to a Vanishing America. The 

Nineteenth Century Response, Princeton University Press, Princeton, New Jersey, 
1981, p. 15. 

46. E.g. 19 Stat 74-76, 26 Stat 1093-1094, 27 Stat 348 & 444, 28 Stat 4, 29 Stat 11, 31 Stat 
660 & 1436, and 34 Stat 208. 

47  In January, 1872, for example, the Commissioner of Indian Affairs, F.A. Walker 
wrote to senator Alexander Ramsey. Referring to the discussion about cutting tim-
ber on the Red Lake Reservation. Walker notified the senator that the Indian Office 
had informed Agent Smith that if the Indians would consent, the BIA would con-
sider any proposition for the purchase of the pine timber in said reservation (Walker 
to Ramsey, on January 24, 1872, BIA, Letters Sent, 106, pp. 20-21). In 1874 the 
Commissioner of Indian Affairs E.S. Parker answered a letter of M.A. Rosseau, who 
wanted to buy pine in the Lac du Flambeau Reservation. All such activities had been 
suspended, he wrote, until the advice of the Attorney General could be obtained in 
regard to such dispositions, the legality of which had been questioned (Parker to 
representative A. Mitchell, on January 8, 1874, BIA, Letters Sent, 116, pp. 87-88. 
Instead of Parker the Commissioner signing the letter was probably E.P. Smith. 
"Parker" is an error of the copying clerk Longhran in the Bureau of Indian Affairs 
letter book.) 

128 



ment depository for the benefit of the Menominees48. Four years 
later a similar law was passed concerning the trees which had been 
cut in 1876-187749. This law ended the discussion between the 
Indian Bureau and Congress about the authority for the sale of 
Indian timber50. 

In 1890 Congress reserved $75,000 to organize the cutting, trans-
portation, and sale of the Menominee trees, thus making timbering 
a permanent industry on the reservation. The Indians were to pay 
the money back from profits, a fifth of which would be put into the 
U.S. Treasury for their use. A limitation of 20 million feet was also 
ordered for the amount of the annual cut, and the consent of the 
Menominees was required to put the law into force.51  

In the summer of 1905 a storm blew down thousands of trees in 
the western parts of the Menominee Reservation. Some thirty mil-
lion feet of timber had fallen. In order to profit from this, salvage 
operations had to move fast since the amount was over the annual 
limit. Superintendent Shepard Foreman of the Menominee Agency 
suggested that the trees should be sold as stumpage; the clearing 
and transportation problem could be left to the buyers.52  Instead, 
Congress felt that these were problems for the Indians themselves 
to solve. Congress lingered over the law almost a year, with the 
result that part of the trees were already destroyed and the clearing 
costs had escalated. Not until June, 1906, did Congress allow the 
Menominees to cut the dead trees into timber and take them — as 
with normally felled trees — to sawmills to be sold.53  

Robert LaFollette, the Republican senator from Wisconsin, began 
to support the Indians' further expansion in the forestry industry. 
On March 28, 1908, the LaFollette Act provided the Menominees 
the right of cutting and selling wood produced in their own mill. 
The mill itself would be established with the government's assist- 

48. 19 Stat 37. 
49. 22 Stat 30. 
50. See e.g. Acting Commissioner of Indian Affairs E.M. Marble to representative T.B. 

Pound, on December 16, 1880, BIA, Letters Sent, 158, p. 467. 
51. 26 Stat 146-147. 
52. Patricia K. Ourada, The Menominee Indians. A History, University of Oklahoma 

Press. Norman, 1979, p. 170, refers here to the U.S. Congress, "Sale of Certain Tim-
ber on the Menominee Reservation," House doc., 287, 59 Cong., 1 Sess., Cong. Rec., 
XLVI, 1905: Nels. O. Nicholson and Lloyd O. Grapp, "Preliminary Forest Manage-
ment Plan for the Menominee Indian Reservation" (1930), Accession No. 62A400, 
Agency Box 12, Flederall R[ecord] C[enter] Kansas City; and "The Menominee For-
ests to 1908" (typed MSS), Accession No. 62A400, Agency Box 33, FRC Kansas 
City. 

53. 34 Stat 547-548. See also Ourada, op.cit., p. 170. 

129 



ance for which the Indians would ultimately pay.54  

Other laws of wood usage on Indian land at the beginning of this 
century applied to the Indians of the Oklahoma and Indian Territo-
ries, the Ojibways of Minnesota, and the Jicarilla Apaches.55  In 1906 
Congress gave the Secretary of the Interior the authority to sell or 
even to destroy all the trees of the Jicarilla Reservation in New 
Mexico, regardless of whether the land was allotted or still part of 
jointly owned Indian land. Any money from the possible sale of 
wood would be placed in the U.S. Treasury for the benefit and civ-
ilizing of the Jicarilla Indians.56  With this law Congress assumed 
total responsibility for the Apache land. 

During most of the 19th century, Congress's attention was fo-
cused on agricultural lands; the riches of other lands such as timber 
or minerals were left to depredation and depletion until 1866, when 
the first attempt was made to control and regulate the mining of 
metals. Attempts to protect valuable timber resources were sporadic 
and relatively insignificant, and no effort was made to protect grass-
lands. An early attempt to collect royalties for the federal govern-
ment on lead ores had been abandoned as a result of governmental 
indifference and settlers' passive resistance. By the middle of the 
1860's, however, governmental land policy had matured to a point 
at which the earlier attitude of non-interference was revised.' 

In July of 1865, George W. Julian, the Chairman of the House 
Committee on Public Lands, suggested the selling of federal gold 
and silver lands in small portions of no greater than 40 acres with 
the price depending on the value and the size of such a portion. The 
following year, after a long debate, the Senate passed a bill favorable 
to the miners of the west coast. This bill was introduced by John 
Conness, the California Chairman of the Senate Committee on 
Mines and Mining. The struggle between backers of these two bills 
finally led in 1866 to the victory of the Conness version, also sup-
ported by senator William Morris Stewart of Nevada. The resulting 
Mineral Law of 1866 applying to veins, for the most part legalized 
those miners' rules and regulations which were not in conflict with 

54' 36 Stat 51, and Ourada, op.cit., p. 170, where she refers not only to the law, but also to 
U.S. Congress, House, "Cutting Timber on the Menominee Indian Reservation," 
March 16, 1907, Cong. Rec., XLVIII, 3410-14. For more information on Menominee 
forestry and wood production, see e.g. Ourada, op.cit., pp. 169-189. 

55. 31 Stat 660 & 785, 32 Stat 774-775, 33 Stat 299, and 34 Stat 91. 
56. 34 Stat 91. 
57. Thomas LeDuc, "Introduction" to "Distribution of the Public Lands", in Carstensen, 

op.cit., p. 46. 
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the laws of the United States.58  The later Mineral Act of 1870 also 
recognized not only vein mines but placer mines as well. Another 
law two years later confirmed the policy of the two previous 
ones.59  

In 1878 Congress passed the Timber and Stone Act permitting the 
sale in California, Oregon, Nevada, and Washington of lands valua-
ble mostly for their timber or stone, in lots no larger than 160 acres 
for at least $2.50 per acre. Such lands had to be unsuitable for agri-
culture. In 1892 this law was expanded to include all public land 
states.60  Other laws were also passed to control natural resources. 
These include the act of April 28, 1904, which gave the Secretary of 
the Interior the right to remove from allotment in the Indian Terri-
tory some Choctaw lands which were rich in coal and asphalt and to 
rent these lands for the benefit of the Indians.61  

In contrast to the homestead laws, it is very difficult to conclude 
whether or not the mineral laws lured more white people onto 
Indian lands. These laws guaranteed a certain amount of income for 
the federal government, but they helped to organize the mining 
frontier, not to advance it. Minerals had been extracted from Indian 
lands long before these laws became effective. Gold and silver 
influenced the miners to go wherever the metals could be found, 
regardless of Indian treaties. Legislation did not help them find 
minerals. 

According to the 1880 report of the Public Land Commission, 
Congress, in the 1785-1880 period, had passed some 3,500 laws 
concerning public lands. In addition to these, several bills had been 
proposed in connection with each act.62  As a rule, almost all public 
land laws encouraged and directed white pioneers and settlers to 
push further west, and closer to Indian homes. Millions of acres of 
land were cleared for white settlement under these laws. From 1860 

58. 14 Stat 251-252, and Joseph Ellison, "The Mineral Land Question in California, 
1848-1866", in Carstensen, op.cit., pp. 85-87. Ellison refers also to House Report 
no 66, 39 Cong., I Sess. (serial 1272), Cong. Globe, 39 Cong., I Sess., 1844, 2965; House 
Rep. no 105, 39 Cong., I Sess. (serial 1240); Cong. Globe, 39 Cong., I Sess., 3225-
3237. 3451-3454, 3951-3952, 4054., and Alta 17.5.1867 and Julian, Political Recol-
lections (Chicago, 1884), 286-292., and Californian Assembly Journal, 1865-1866, 
p. 58. For more details on the actual law and its passing, see Ellison, op.cit., and 
Henriksson (1985), op.cit., pp. 161-163. For more information on the "miners fron-
tier". see Rodman Wilson Paul, Mining Frontiers of the Far West, 1848-1880, Uni-
versity of New Mexico Press, Albuquerque, 1974. 

59. 16 Stat 217-218, and 17 Stat 91-96 & 465. See also Ellison, op.cit., p. 87. 
60. 20 Stat 89-90. and 27 Stat 348. See also Carstensen, op.cit., pp. xxv—xxvi. 
81. 33 Stat 544. For other laws, see e.g. 26 Stat 662-663, and 31 Stat 658. 
62. Carstensen, op.cit., p.xxii. 
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to 1890 more land was settled than in all of earlier United States 
history. By 1910 the agricultural area of the United States had grown 
from two million acres in 1860 to an astonishing 880 million 
acresCi3. 

From the very beginning, many settlement acts were meant to 
bring Whites into proximity with the Indians. This does not neces-
sarily mean that such acts were aimed against the Indians. On the 
contrary, Congress believed that white settlement would help the 
Indian: a reversal in the previous policy of Indian isolation. All laws 
which supported the increase of white population in the West, how-
ever, inevitably limited Indian rights. Often settlers actually occu-
pied Indian lands. Without citizenship rights Indians could not hold 
land under the same laws as Whites. Such was the case even in the 
rare event that an Indian possessed adequate funds to meet the law's 
requirements. The Indian, therefore, did not have too many choices 
other than to adjust to white demands and to live on the reservation. 
Sometimes this alternative led to starvation and/or a struggle to 
defend his home, a struggle frequently ending in his getting shot. In 
either case he lost his land. 

Despite the fact that the land laws mentioned earlier did not 
formally concern Indians, with the exception of a few related to nat-
ural resources on Indian land, almost all of them had a significant 
influence on the Indian way of life. Therefore they can justly be 
included under the rubric "Indian laws." Their effect on Indian-
White relations and thus on the future of the native population was 
probably even greater than was the effect of the "direct Indian 
laws." These numerous general land laws indirectly affected the 
Indians by bringing thousands of people near to or onto Indian 
lands. But of course this had been the aim of Congress. 

63. An Outline of American History, op.cit., p. 106. 
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9. Direct Indian Land Laws 

Indian Homestead and Reservation Laws 

In addition to the "indirect Indian land laws" discussed in the pre-
vious chapter, a great number of land laws directly concerned 
Indians. These were passed expressly for the administration of 
Indian lands. Historian Paul Gates has calculated that the area of 
Indian reservations and the lands demanded by Indians in 1862 
totaled about 175 million acres or 708,750 square kilometresl. The 
United States Indian Claims Commission, however, recognized in 
1981 Indian title to more than two million square kilometres on the 
west side of the Missouri River alone2. At least half of this area was 
still in Indian hands in 1862. 

Today, Indian reservations cover some 51 million acres or about 
206,000 square kilometres.3  Most reductions of reservation lands 
took place in the late 19th century and early 20th century; during 
the present century some reservations have, however, grown a little. 
In 1898, Indian reservations totaled about 29 million acres or some 
117,363 square kilometres4. Indians claim that during recent years 
reservation lands have once again been diminishing5. 

Historians have paid relatively little attention to Indian lands, 
even though the story of these lands is very different from — actual-
ly in contradiction to — the general view of the post-1862 period as 
one of free land usage. Coincident with the passage of the Home-
stead Act the federal government was following the policy of con-
centrating the Indians on reservations away from advancing white 
settlement. Indian title to land was at least partially recognized, and 

J• Gates, "The Homestead Law...", op.cit., p. 322, here also refers to the Commis-
sioner of Indian Affairs Report, 1875, p.142, according to which the area of Indian 
reservations in 1875 was 165,729,714 acres. By adding to this the acres sold to indi-
viduals or companies either directly or through the General Land Office in 1862-
1875. the estimate for 1862 comes to about 175,000,000 acres. 

2. This estimation is based on the U.S. Indian Claims Commission map of Indian 
Lands Judicially established 1981. 

3. Federal and State Indian Reservations and Indian Trust Areas, U.S. Department 
of Commerce. U.S. Government Printing Office, Washington, D.C., 1974. 

4- Cong. Rec., 55th Cong., II Sess., Appendix, p. 628. 
5. Several Native Americans have expressed this to me in private conversations. 
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their lands were organized into officially recognized and defined 
lots. When the Indians were later pressured or forced to give up their 
land claims, they were usually compensated by the federal govern-
ment or by a purchaser acting with the consent of the government. 
Some of the Indian land was ceded to the federal government for 
money or some other compensation, some was ceded in trust, and 
some was sold to individuals for the benefit of the Indians. Finally, 
by a number of treaties, agreements, and laws, some Indian lands 
passed to railroad companies.6  

Those Indian lands that were opened for sale were usually the 
Indians' best lands, often improved and therefore very much de-
sired by speculators.7  Groups or individuals interested in land often 
worked together with the officials responsible for land administra-
tion. The relationship between the officials and those who were 
seeking to take advantage of the opening of Indian lands was warm 
and close.' 

No long-term policy for the selling of Indian land was ever devel-
oped. Both legislative and administrative regulations varied widely, 
and this variation could easily be exploited by speculators.9  The 
only constant rule was that Indian lands had to be sold and not 
given free to settlers, although some exceptions were made even to 
this condition. The reason for the sale was not the poverty of the 
federal government. Rather, land sales — in spite of the Homestead 
Act — remained a traditional part of the government's overall rev-
enue program.10  

Indians were not United States citizens and therefore could not 
take advantage of the original homestead legislation. Quite the con-
trary, these laws continuously threatened to diminish Indian lands. 
In order to help Indians on their rocky road to civilization, however, 
Congress in 1875 included the Native Americans among the home-
steaders. The Indian Homestead Act passed in March promised the 
benefits of the 1862 act for every Indian man who was born in the 
United States, was over 21 years of age, the head of his family, and 
had given up his tribal life or intended to do so. The Indian would 

6. Gates, "The Homestead Law ..." op.cit., pp. 321-322. 
7• See also above p. 115, Priest, op.cit., p. 138, and Gates, "The Homestead Act ...", 

op.cit., p. 322. 
8. Harold H. Dunham, "Some Crucial Years of the General Land Office, 1875-1890.", 

in Carstensen, op.cit., pp. 190-191. 
9. Gates, "The Homestead Act ...", op.cit., pp. 321-322. 

1°. Ibid, p. 322. Compare this also with Paul Gates as quoted by Allan Bogue in 
Bogue(1963), op.cit., p. 206. 
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still have his share of tribal lands, tribal annuities, and other tribal 
benefits, but his tribal ties would be broken." Despite the hopes of 
the legislators, very few Indians actually availed themselves of the 
opportunity. Perhaps they did not know about it, or they did not 
want to leave their tribes, or they considered the land to be theirs in 
the first place.' 2 

Apparently there were also some difficulties with the practical 
administration of the Indian Homestead Law. As late as 1878 the 
Commissioner of Indian Affairs, Ezra A. Hayt, was asking the Secre-
tary of the Interior whether the Indians who had abandoned their 
tribe would be entitled to the benefits of the Homestead Act13. In 
addition, the law was amended in 1875 with respect to Michigan. 
The amendment authorized the Secretary of the Interior to give a 
land patent to 320 Ottawas and Chippewas. The land claims of these 
Indians had not been reported or recognized by the Secretary or by 
the Commissioner of Indian Affairs before the passage of the origi-
nal law." 

A different kind of amendment was needed to verify the land-use 
situation in Alaska. There, the land laws were not automatically 
valid, and the Indian Homestead Act could not be enforced. An 
initiative of the House of Representatives, however, led in 1906 to 
the passage of a law which authorized the Secretary of the Interior to 
give homestead rights to no more than 160 acres of non-mineral 
lands in Alaska to those Indians and Eskimos (Inuits) who were over 
21 years old and heads of their families. In contrast to the previous 
Homestead Acts, this law did not require the homesteader contin-
uously to stay or live on his allotment, or to specify the land im-
provements he made, or even to announce his reasons for wanting 
the homestead.' 5  

The Indian Homestead Act and its supportive legislation are signs 
of the change in Indian policy from isolation to assimilation. This 
change was later more strongly emphasized in the educational and 
allotment laws of the 1880's16. All of this legislation was intended to 

11. 18 Stat 420. For the 1862 Homestead Act, see 12 Stat 392, and earlier in this study on 
pp. 122-126. 

12. Costo & Henry, American Indian Reader 5, op.cit., p.220. 
13. National Archives, Records of the United States House of Representatives, 45A-

F30.2. 
14. 19 Stat 55. 
15. 34 Stat 197, and Digest of Decisions, op.cit., p. 14. 
16. For educational laws, see chapter 7 above, and for allotment laws, see chapters 10 

and 11 below. 
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help the Indians to reach the level of white civilization. 
During the first half of the last century, the principle of United 

States Indian policy was to collect all Indians onto one big reserva-
tion, although this never was a consistent policy. Such, for example, 
was the origin of the Indian Territory (Oklahoma). By the middle of 
the century the policy was changed in an attempt to establish small-
er tribal reservations in different parts of the West; these were to be 
as far as possible from advancing white settlement. The rising 
demand for the opening of the central Plains of Kansas and Nebras-
ka for white settlement — a demand which required removal of the 
Indians — led the federal government to adopt a new policy. Its 
purpose was to concentrate Native Americans into several smaller 
areas.17  

On March 25, 1867, the Senate adopted a proposal by Justin Mor-
rill that the Committee on Indian Affairs effectuate the transfer of 
Indians in different states and territories to the Indian Territory. If 
the natives did not want to move there, reservations should be es-
tablished for them elsewhere so long as the new settlements provid-
ed conditions satisfactory for permanent residence.'$ 

Two days later, following debate, the Senate accepted a resolution 
to let the Indians stay in their current areas despite white pressure 
until proper reservations could be arranged for them. No treaties 
should be made or money given for removal except by special per-
mission of the Senate.19  This debate and discussion preceded the 
founding of the Peace Commission on July 20, 1867, to negotiate 
with the Indians about their remova120. Through military pressure 
and the use of legally obscure papers, the Native Americans were 
forced to move onto reservations. These were usually on poor land 
and were far smaller than the original tribal areas.21  

The years between 1862 and 1907 are filled with legislation con- 

17.  Report of the Secretary of the Interior, Department of the Interior, December 1, 
1859, pp. 98-99; Billington, op.cit., p. 655; Henriksson (1985), op.cit., pp. 35 & 39; 
and Henriksson (1986), op.cit., p. 136. 

IS.  Cong. Rec., 40th Cong., I Sess., p. 330. 
19. Ibid, pp. 373-374. 
20. 15 Stat 17. See more about the Peace Commission earlier in this study, pp. 47-

50. 
21. See e.g. Randolph C. Downes, "Indian Conception of Ownership of Land," in James 

Truslow Adams and R.V. Coleman (eds.), Dictionary of American History, Volume 
III. Charles Scribner's Sons, New York, 1964, p. 223; Henriksson (1986), op.cit., p. 
136: Indians of the Lower Plateau, Bureau of Indian Affairs, U.S. Government 
Printing Office, Washington, D.C., 1968, p. 13; and Ann McGovern, ... If You Lived 
with the Sioux Indians, Four Winds Press, New York, 1974, pp. 88-89. 
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cerning Indian reservations. Almost without exception these rules 
and regulations were included every year in the annual appropria-
tion acts, but separate laws referring to one or more reservations 
were passed by the hundreds. Many of these acts were intimately 
related to the removal of land from the Indian to be placed in the 
hands of American settlers and railroad companies. The newly re-
leased land might also be made available for the use of the states, 
territories, or the federal government. All these laws can be ana-
lyzed and their passage traced in several different ways: they can be 
classified according to their content, quality or form. The most in-
teresting and appropriate way to view them (and probably also the 
easiest), however, is to look at them regionally. This method also 
yields information on westward expansion, and it tells us which 
reservations were most interesting to the legislators at a given 
time. 

As can be seen from table 4, during the Civil War, Minnesota and 
Wisconsin and to a certain extent Indian reservations in Kansas, 
were of particular interest to the legislators. The Minnesota Sioux 
uprising in 1862 22  was probably one of the events that directed 
Congressional interest to the Northern Midwest. This same area 
maintained its importance through the 1860's and the early 1870's, 
although Congressional interest was already extending itself to-
wards reservation lands on the Plains and in the northern mountain 
states of Montana, Idaho, and Wyoming. These three states, howev-
er, were not very important until almost the end of the last decade of 
the 19th century when the Northern Pacific and the Great Northern 
railroads were attracting settlers to Montana and Idaho. 

The Central Plains included some of the best pasture.and agricul-
tural lands in the United States. It was therefore "vital" to remove 
the Indians from Kansas and Nebraska. No wonder then that legis-
lators were interested in these areas. Many laws were passed for this 
territory during the decade from 1871 to 1881, and again particularly 
from 1888 to 1892. Because white settlement was pushing west, 
Colorado claimed Congress's attention at the end of the 1870's, as it 
did again in the middle of the first decade of the twentieth centu-
ry. 

22. See more on the Minnesota revolt, for example, in Andrist, op.cit., pp. 27-68; 
Gibson. op.cit.. p.382; Henriksson (1985), op.cit., 41-42; and Henriksson (1986), 
op.cit., pp. 103-105. 
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TABLE 4 

Major Reservation Laws by Region, 1862-1907 

1111111111111111111111111111111111111111111111 
8888888888888888888888888888888888888899999999 

Year 	 6666666677777777778888888888999999999900000000 
2345678901234567890123456789012345678901234567 

New York 	 x 	 x 
Ohio 	 x 
Florida 	 x 
Arkansas 	 x 	x 

Wisconsin 	 xx 	x 	x 
x 

Minnesota 	 xx xx 	 x x x 	xx x 
x x 

x 

Dakota(s) 	 x 	x 	x 	x 	x x x x xx 
Kansas & Nebraska 	xxx xxxxxxxxxxxxxx xx xxxx xx 	xx 

xxxxxxxxxxxx 	x x 
xx xxx xx 	x 

x 
Montana & Idaho 	 xxx 	x xxxxx xx x x 

x 	 x x xxx 	xxxx 
x 	x 

Wyoming 	 x 	 x 
Colorado 	 x 	x xxx x x 	 xx xx 
Utah 	 x x 	x 	x 	xx x 	x 
Arizona 	 x 	xx 	x 
Washington & Oregon 	x 	 x 	xx xxx 	x xxx 

x xxx 
x 

California 	 x 	x 	 xx 	x x 
x 

The United States had made several treaties in the 1850's with the 
Indian nations of the northwest coast. In 1859, for example, ten 
treaties with 50 different tribes and some 20,000 Indians had added 
approximately 58,992,770 acres or 238,744 km2  to the public lands in 
Oregon and Washington23. After the Civil War, Congress showed no 

23. Report of the Secretary of the Interior, 1859, op.cit., p.373. 
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interest in the Indian reservations of this area until the 1890's; prob-
ably the treaties made forty years earlier and the accompanying 
legislation had satisfied white interests up to that time. 

In 1887 Congress passed an allotment act for Indian reservations24  

which greatly changed the nature of the reservations and white 
interest in them. This did not, however, stop the passing of the ear-
lier kinds of reservation laws which dealt with defining reservation 
borders, Indian removal, and the like. The following section will 
examine the reservation laws region by region from 1862 to 1907; 
allotment as well as railroad legislation will be dealt with in subse-
quent chapters. 

Individual Reservation Laws 

Even though "the Indian question" had already been settled east 
and south of the Great Lakes before the Civil War, some laws were 
still needed for the few Indian reservations in that area. In February, 
1875, Congress passed a law concerning the Seneca reservations of 
Cattaraugus and Allegany in New York. The law defined among 
other things the borders of some Indian villages. It included regula-
tions and provided advice to the Indians on the leasing of their 
lands.25  A similar law of September 30, 1890, allowed the Senecas to 
renew their land leases for the next ninety-nine years instead of 
only twelve years as provided in earlier legislature.26  

Captain John Logan, a Shawnee Chief, had in 1821 received a 
patent from the President for a small piece of land in Ohio in accord-
ance with the treaty of September 17, 1818, with the Wyandot, Sen-
eca, Shawnee, and Ottawa Indians. Apparently Logan's heirs had 
later lost interest in the land, or possibly no heirs were left; in any 
case, the United States by a law of March 3, 1881, gave up all its 
interest in, rights to, and control of this land.27  Other laws concern- 

24. 24 Stat 388-391. See also chapter 10 below. 
22'.  18 Stat 330-331. The leasing rights are closely related to the question of the status 

of the Indians' own administration, already dealt with in chapter 6 above. This law 
could have been treated in that chapter as well, since it was obviously passed in 
order to avoid the separate ratification of every single lease made by the Iroquois. 
On the other hand, the law concerns specific reservations and their land use, even 
defines their borders to a certain extent, and therefore it has been treated here with 
the other reservation laws. 

26. 26 Stat 558. 
2'. 21 Stat 511-512. 
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Abraham Lincoln felt sorry for the Minnesota Sioux and pardoned most of 
them, but allowed the hanging of thirty-nine Indians. (National Archives) 
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ing reservations in the East were passed for Indians in Florida and in 
the Southern Midwest.28  

The Minnesota Sioux uprising in 1862 evoked much hatred and 
bitterness towards Indians among the Whites. Congressmen from 
Minnesota strongly opposed President Lincoln's decision to pardon 
the Sioux, and the citizens of St.Paul sent a letter to the White 
House with a similar protest. Lincoln finally allowed thirty-nine of 
the Indians to be hanged.29  The House of Representatives passed a 
resolution "that the President ... be requested to communicate to 
this House ... any ... information in his possession in relation to 
the ... recent outbreak of the Indian tribes of the Northwest". In his 
reply, Lincoln presented a report by John P. Usher, the Secretary of 
the Interior, dated February 12, 1863. This report regretted that the 
Minnesota Indians had real grievances but did not consider the 
Indian agent there to be responsible for their revolt. In his report, 
George H. Spencer, Jr., also admitted that though many of the 
Indians' claims against the Whites for non-fulfillment of treaty obli-
gations were imaginary, some of them were well-founded.30  

As a result of the uprising, whites demanded the removal of all 
Indians from Minnesota31. In December, 1862, senator Morton Wil-
kinson had already introduced a bill to remove the Sisseton, Wah-
paton, Medawakanton, and Wahpakoota Sioux, and to abandon 
their reservations in Minnesota and Dakota. Congress passed this 
law in January 27, 1863.32  Payment of annuities to all Santee Sioux 
was stopped for four years (1863-1866), with no favors granted to 
bands that had been neutral or had aided the Whites.33  Because of 
the war, the government considered all of its treaties with the Min-
nesota Sioux dissolved. This released an extra $150,000 annually to 

28. 18 Stat 27, 32 Stat 1024, Cong. Rec., 47th Cong., I Sess., No.7, p. 15, & No. 11, p. 3; 
and National Archives, Records of the United States Senate, Committee on Public 
Lands Papers, 47A-E22. For discussion of additional reservation laws in the south-
ern Midwest at an earlier period, see e.g. BIA, Letters Sent, 68, pp. 95-96, and 94, p. 
552. 

29. Message of the President of the United States, Dec 11, 1862, Senate Executive 
Document. No. 7, 37th Cong., III Sess., CIS US Serial Set, No. 1149, Fiche 4. For 
more information about the uprising, see e.g. Andrist, op.cit., pp. 30-31; Gibson, 
op.cit., p. 382; Henriksson (1986), op.cit., pp. 103-104. 

30. House Executive Document, No. 68. 37th Cong., III Sess., CIS US Serial Set, No. 
1163. Fiche 2. 

31. Indians of the Central Plains, Bureau of Indian Affairs, United States Government 
Printing Office, Washington, D.C., 1968, p.13, and Washburn (1975), op.cit., p. 203, 
where he refers to Richard N. Ellis, General Pope and U.S. IndianPolicy (Albu-
querque. N.M., 1970), p. 12. 

32. Journal of the Senate, op.cit., pp. 51 and 155. 
33. Andrist, op.cit., p. 66. 
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be spent for other purposes. In the Annual Appropriation Act of 
March 3, 1863, a third of this sum was reserved for the use of the 
President for the removal of the Minnesota Sioux from the State. 
These Indians were to begin a new life based on agriculture, but 
they were to receive no financial aid in cash.34  

On the same day as the appropriation act, another law was passed 
to remove the Indians from Minnesota. On the new reservation, 
every Indian was to receive eighty acres of good land if he decided to 
become a farmer. The old Santee reservations in Minnesota and 
eastern Dakota were to be surveyed and sold to white settlers. The 
money thus received was to be used for the benefit of the Indians; 
those chiefs who had remained loyal to the United States govern-
ment were to be favored.35  The following year Congress reserved 
$137,293.40 for the removal of the Minnesota Sioux and Winnebago 
Indians36. In 1868 and 1869 additional regulations were issued con-
cerning the removal of the Sioux and the selling of their lands37. 

Thanks to this kind of legislation, the southern parts of Minnesota 
became almost denuded of Indians. Several Ojibwa Reservations, 
however, were left in the north, and even in the south the Nakotas 
(the Yankton Sioux) were allowed to stay. In 1889, however, the law 
ordered almost all of the lands in the Red Pipestone Reservation to 
be sold as soon as the majority of the adult Yanktonai men could be 
convinced to agree to such an act38. 

During this same year of 1889, Congress bought some land in 
Redwood County for the Medawakanton Indians who had stayed in 
Minnesota. But as these lands were later very much wanted by 
Whites, Congress passed a new law on February 25, 1901. According 
to this act, the Secretary of the Interior was allowed to sell the lands 
to Whites for no less than $13 an acre. With the money thus pro-
vided, he was to buy land for the Indians somewhere else in the 
same county providing that a majority of the Indian men would 
agree to the transaction in writing.39  The request for a written agree-
ment was probably a way for Congress to avoid future conflicts over 
whether or not a majority of the Indians had been consulted. Ques-
tions and criticims concerning previous "agreements" had proven 

34. 12 Stat 784. 
35. 12 Stat 819-820. 
36. 13 Stat 172. 
37. Cong. Rec., 40th Cong., II Sess., p. 981, & Index, p. CXLIII; and 16 Stat 361. 
38-  25 Stat 1012-1013. 
39. 31 Stat 805-806. 
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embarrassing to the government. 
The Santee Sioux outbreak also caused the exile from Minnesota 

of the Winnebagos, who actually had no hand in the uprising. This 
tribe was settled on a reservation at Crow Creek in southern Dako-
ta40. Only a month before the beginning of the 1862 Santee revolt, 
Congress had authorized the Secretary of the Interior to use $50,000 
of the Winnebago funds to help the Indians in improvements to 
their lands and in the purchase of agricultural equipment. The mon-
ey spent would be replaced by the money which would be received 
by selling those Winnebago lands, which the United States had the 
right to sell according to existing treaties.41  But the August uprising 
changed everything. The following December senator Wilkinson 
introduced his bill to remove the Santees and the Winnebagos42. 

This removal was confirmed by the Minnesota Winnebago Act of 
February, 1863. The annuities law in March set aside additional 
money from the Winnebago funds for their removal.43  

Inadequate supplies and crop failures led to actual starvation at 
Crow Creek in 186444. During the winter of 1863-1864 most Winne-
bagos abandoned Crow Creek, where they had had to live next to 
their ancient enemies, the Sioux. These Winnebagos traveled to the 
Omaha reservation in Nebraska. Only about 1,200 of the 2,000 Win-
nebagos who started the journey survived, and they were destitute, 
sick, and starving. The hospitable Omaha provided food and shelter, 
and in 1865 sold a strip of their reservation to the government. The 
government in turn deeded it to the Winnebagos.45  

During the summer of 1864, Congress, as already mentioned, 
promised money for the Santee and Winnebago removals. Congress 
provided, however, that all money given the Winnebagos would be 
replaced by money to be received from selling their lands in Min-
nesota. This money would also enable the Secretary of the Interior 
to take care of the Winnebago and Potawatomi stray bands, who, on 
the verge of starvation, were attacking white settlers in Wisconsin.46  

46. Indians of the Central Plains, op.cit., p. 13, and Washburn (1975), op.cit., pp. 203-
204. 

41. 12 Stat 628-629. 
42. Journal of the Senate, op.cit., p. 51. See also above p. 141. 
43. 12 Stat 658-660, and 785. For further information on the Minnesota Winnebago 

Act, see Henriksson (1985), p.176. 
44. Richard N. Ellis, General Pope and U.S. Indian Policy (Albuquerque, N.M., 1970), 

pp. 74-81, as quoted in Washburn (1975), op.cit., p. 204. 
45. Indians of the Central Plains, op.cit., p. 13. 
46. 13 Stat 172. 
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In the spring of 1870 Congress reserved $36,000 to bring these stray 
bands back together with the main tribes. Additional legislation 
concerning these Indians was also passed in 1872 and in 1874.47  

Many of the Winnebagos, however, were still trying to get back to 
Wisconsin and their original homes. A large group of them took 
advantage of the 1875 Indian Homestead Act, but because of their 
poverty failed to fulfill all of the requirements of the law. Faced with 
Winnebago determination to reclaim their homelands, Congress 
ultimately yielded: in January, 1881, it passed the Wisconsin Winne-
bago Act. This law authorized the Secretary of the Interior to divide 
on a more equitable basis the annual appropriations between the 
Winnebagos in Wisconsin and in Nebraska. It guaranteed the lands 
in Wisconsin to the Winnebagos according to the Indian Homestead 
Law, and it even proclaimed these lands to be tax free for the next 
twenty years.48  

An Executive order on February 27, 1885 by President Cleveland 
reclaimed some of the former Winnebago reservation lands in Min-
nesota for the public domain. The order was later found to be illegal, 
however, since according to the existing treaties these lands were 
still Indian property. Cleveland was forced to cancel the order on 
April 17. Whites were advised to stay away from the area, where 
they were allowed to travel only with permission from the Secretary 
of the Interior.49  

Cleveland was not the only official to attempt to open Minnesota 
Indian lands to white settlement in spite of existing laws. By acci-
dent, John W. Noble, the Secretary of the Interior (1889-1893), 
opened some Chippewa lands in the Mille Lac Reservation from 
January 9, 1891, to April 22, 1892, when it was discovered that this 
area was not yet to be opened for white settlement. Even so, on 
December 19, 1893, Congress promised to give land patents to the 
white people already in Mille Lac.5° 

In addition to the Dakotas (the Santee Sioux) and the Winne-
bagos, the Chippewas (Ojibways) became for several years and on 
several occasions victims of white removal laws51. At the turn of the 

47. 16 Stat 359, 17 Stat 190, and 18 Stat 27. For further information on these laws, see 
Henriksson (1985), op.cit., p. 177. 

48. 21 Stat 315-317. For further details, see Henriksson (1985), op.cit., p. 177. 
49. 23 Stat 844-846. 
50. 28 Stat 576. 
5'. See e.g. 17 Stat 179 & 190-191, 25 Stat 642, 26 Stat 354, and Henriksson (1985), 

op.cit., pp. 178-179. 
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century the Red Lake Reservation was the object of much attention. 
Hundreds of Minnesotans pleaded with Congress to make an agree-
ment with the Red Lake Chippewas to open part of their reservation 
for white settlement under the pre-emption and the homestead 
laws. In response, Congress did make such an agreement. In 1901, 
the Minnesotans again petitioned the legislature — this time to 
withdraw some of this land from the market to preserve it for 
national parks and forests.52  In 1902 an agreement was signed with 
the Red Lake band to sell another portion of their reservation. The 
stipulations of this agreement were later changed by Congress to 
better meet the needs of the United States and her white citi-
zens.5'3  

In 1871 Congress decided to sell all Stockbridge and Munsee 
lands in Shawanaw County in Wisconsin and to divide the money 
per capita among the Indians. Every Indian who was a United States 
citizen was to receive his share, but the money due to non-citizens 
would be deposited in the U.S. Treasury. Congress ordered $30,000 
of this money to be used for the establishment of a new reservation 
and the removal of the non-citizens to this new area. This act came 
into force without the consent of the President, in that Ulysses S. 
Grant failed to react to it within the given time. Nor did he sign a law 
passed a week later concerning the selling of some lands previously 
reserved for the use of the Menominee Indians.54  

Kansas, in the Central Plains, had already become a target of 
advancing white settlement before the Civil War. However, when 
the Kansas-Nebraska Act was passed on May 30, 1854, the Indian 
title to the land was not extinguished, even in eastern Kansas. Yet a 
month earlier, the St.Joseph Gazette had reported that hundreds of 
settlers had entered the Territory, and forecast that thousands 
would follow". 

In fact, land speculation was carried further in Kansas than any-
where previously. Osages, Kickapoos, Cherokees, Potawatomies, 
Delawares, and other Indians living in the area were pressured into 
giving up more than nine million acres which were supposedly to be 

52  National Archives. Records of the United States House of Representatives, Com- 
mittee on Indian Affairs Papers, 48A-H10.2.(1), and 56A-H9.1. 

53. 32 Stat 1009, and 33 Stat 46-50. See also National Archives, Records of the United 
States House of Representatives, Committee on Indian Affairs Papers, 57A- 
F14.2.(8): and Henriksson (1985), op.cit., p. 179. 

'4  16 Stat 404-407 and 410. 
55  Dick. op.cit.. p. 105. 
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sold for their benefit. These lands never became part of the public 
domain and general land laws did not apply to them. Before Con-
gress realized what was happening, the land was rapidly becoming 
the property of individuals and corporations with close ties to the 
Bureau of Indian Affairs, and at a price considerably less than its 
real market value.56  

The rapid advance of white settlement and the unclear situation 
regarding Indian lands, Indian removals, and reservation borders 
led to many conflicts between the two races. Sometimes the Whites 
experienced difficulty among themselves about these lands. In the 
spring of 1862, for instance, Samuel Brady, a Special Commissioner, 
and Indian agent Farnsworth disagreed over the possibility of plac-
ing the Indians in possession of their lands in season to enable them 
to put in their spring crops. This led to a demand by the Bureau of 
Indian Affairs to remove all Whites from the area immediately to 
free it for the Indians.57  

White people in Kansas were naturally anxious to get rid of the 
Indians, many of whom like the Potawatomies, Delawares, and 
Cherokees had been removed there from somewhere else. One 
example was the Indians who lived on the Cherokee Neutral Lands, 
making up an area in southeastern Kansas which had been ceded to 
the United States by a treaty with the Osages. In 1835 it was sold to 
the Cherokees, who received a title in fee simple to the area. Accord-
ing to the Salina Herald of Salina, Kansas, this area was not a reg-
ular reservation or a place of residence for the Indians. Several 
Whites lived in the area, and according to the newspaper, the 
Indians did not bother them. On August 11, 1866, the United States 
made a treaty with the Cherokees. This treaty enabled some Whites 
in the area to buy their lots if they had already settled these before 
July 19, 1866. Sixteen months later the Salina Herald suggested 
that Congress should buy all of the area in order to enable latecom-
ers as well to stay in their homes. In the long run, according to the 
paper, the purchase would pay for itself. The paper also claimed that 
the Cherokees not only wanted to sell but also supported the idea of 
the white people already in the area keeping their lands.58  

In February, 1862, the Senate and the House of' Representatives of 

56. Gates, "The Role of the Land Speculator ...", op.cit., pp. 363-364. 
57. Commissioner of Indian Affairs Dole to Brady, BIA, Letters Sent, 68, p. 51. 
58. The Salina Herald, Vol. 1, Salina, Kansas, Feb 8, 1868, No.52. 
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the State of Kansas appealed to the United States Congress to extin-
guish the land titles pertaining to the Cherokee Neutral Lands, as 
well as to those of the Osage, Potawatomi, Kickapoo, Sac & Fox, 
Ottawa, Kansa, Iowa, Missouri Sac & Fox, and Absentee Shawnee 
Indians. According to the Kansas legislature, several people who 
were loyal to the Union had already settled on the Cherokee and 
Osage lands and on unsurveyed federal lands. People from the 
Southern states moved in large numbers to Kansas. The amount of 
surveyed land in Kansas, however, was relatively small, and the 
Cherokee and Osage lands included the most fertile soil in the 
whole State. This land was therefore most in demand.59  

Congress received the Kansas appeal on May 19 and passed it on 
to the Indian Affairs Committees. At the beginning of the following 
year, the Senate passed a resolution to extinguish Indian titles in 
Kansas and to remove the Indians from the State, establishing 
homes for them elsewhere60. This set a Congressional precedent: 
today there are only four small reservations in Kansas. However, a 
sign of Indian resistance to this takeover may be the fact that these 
reservations are all located in the northeastern part of the State. 

Like the Indians, the white people of Kansas were not always 
pleased with Congressional action. In 1864 the Kansas legislature 
noted that a great injustice had been done when lands were sold for 
the benefit of Indians and not to benefit (white) education. The Sen-
ate Committee on Public Lands answered that no injustice had been 
done, in that the lands sold had not belonged to Kansas but were 
Indian lands. The Indians had made a treaty with the federal gov-
ernment, a treaty the government was obliged to enforce.61  

Indian removal from the Kansas lands was not necessarily an 
easy task. Congress could come up with no single law to extinguish 
Indian title in Kansas. Instead it had to pass some forty separate 
laws and a good number of allotment acts in order to create a legal 
basis for the taking over of the Indian areas. With a few minor 
exceptions, this kind of legislation was unusual until a few years 
after the Civil War. When such laws were passed though, they 
defined, diminished, and sold portions of the reservations or other 

59' Memorial and Resolutions of the Legislature of Kansas, to Extinguish certain 
Indian titles, and make an appropriation for Surveys, 37th Cong., II Sess., House 
Miscellaneous Document, No.75, 1862. 

60. Journal of the Senate, op.cit., p. 155. 
61. Senate Report, No.33, 38th Cong., I Sess., CIS US Serial Set, No. 1178, Fiche 3. 
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lands of several Indian tribes62. Indian resistance, whether with 
arms or without, could not effect much change. 

The New York Indians, some of whom had already moved to 
Wisconsin in 1830, had been promised a reservation west of the Mis-
sissippi River, in Kansas. These Indians were given five years to 
move there. Few made the move. The Secretary of the Interior, 
therefore, declared in 1858 that that area was part of the public 
lands. Two years later it was opened up for white settlement. At that 
point, thirty-two New York Indians living in the area demanded 
protection for their lands. In 1878 they were promised allotments 
and the right to choose their location63, but several Whites had al-
ready occupied the chosen lots. Congress pondered the status of 
these lands for ten years. No one was interested in removing the 
Whites, but the legislators debated how to compensate the Indians 
for the loss of their reservation. The majority of the congressmen did 
not want to burden white settlers with extra fees, partly because 
their neighbors had only paid some $1.25 per acre, and also because 
those lands did not really seem to interest the Indians very 
much.64  

In the House, Newton C. Blanchard, a Lousiana Democrat, ex-
pressed the minority opinion of the Committee on Indian Affairs. 
There was no reason, he averred, to break the treaty which had 
ceded the lands to the Indians. Other supporters of this minority 
view were Charles E. Hooker from Mississippi, and James K. Jones 
from Arkansas, both Democrats. To support their opinion, Blan-
chard referred to a report by the Secretary of the Interior, Carl 
Schurz, in April of 1878. This report claimed that many New York 
Indians had to give up their homes in Kansas because of white hos-
tility, and it was for that reason that only thirty-two were still there 

62. 14 Stat 687; 16 Stat 53, 55-56, 362; 17 Stat 85-86, 90-91, 98-99, 228, 391-393, 
462-463, 631-633; 18 Stat 272-273; 19 Stat 127-129, 208-209; 20 Stat 471-472, 
488-489; 21 Stat 126, 291, 509-510; 22 Stat 63, 116, 177-178; 23 Stat 351-353; 25 
Stat 1002; 30 Stat 909-910; and 31 Stat 59 & 569. See also Cong. Rec., especially 
43rd Cong., I Sess., p.1534, 3783, 4215; 46th Cong., II Sess., No. 118, pp. 25-29; 47th 
Cong., I Sess., No. 4, pp. 3 & 22, and No. 67, p.34; and 49th Cong., I Sess., p.291; and 
BIA, Letters Sent, 67, pp. 306 & 344; 72, pp. 319-363 & 366-540; 115, p. 154; and 
117, pp. 249-252; and National Archives, Records of the United States House of 
Representatives, 48A-F14.9. For further details and analyses of these laws, see Hen-
riksson (1985), op.cit., pp. 181-186. 
The tribes in question included the Absent and other Shawnees, Great and Little 
Osages, Senecas, Quapaws, Kansas, Cherokees, Miamis, Weas, Peorias, Kaskaskias, 
Otoes, Piankashaws, Missourias, Sacs & Foxs, Kickapoos, and Pottawatomies. 

63. 20 Stat 36. 
64. Cong. Rec., 50th Cong., I Sess., pp. 719, and 748-749. 
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in 1860. Schurz also opposed the breaking of the treaty. Together 
with the Commissioner of Indian Affairs, Ezra A. Hayt, he suggested 
that the Indians should be paid the real value of the land, which was 
between $3.75 and $10.00 an acre.65  

Some legislators claimed that the land had become valuable only 
after 1860 because of improvements made by the Whites. Nor could 
they agree upon who really held title to this land. Thomas Ryan 
from Kansas argued that the Indians had received only the right of 
occupancy of the lands, and that even then they had not bothered to 
take much advantage of it. William McAdoo, a Democratic repre-
sentative from New Jersey, emerged as the strongest spokesman for 
Indian rights. He said that he had heard a lot of words shed for the 
Chinese murdered in Wyoming. Now he wanted to hear his col-
leagues voice a little sympathy for the poor Indians of Kansas, Indi-
ans whose lands had been taken from them by force.66  

After discussion, McAdoo's proposition that the white settlers pay 
the real value of the land within three years was set against a sug-
gestion by James B. Weaver, the Democrat-Greenbacker from Iowa. 
Weaver wanted the Whites to pay only $2.50 an acre, but within 12 
months. McAdoo lost by a vote of 99 to 151, seventy-three represen-
tatives not voting or absent. In this vote, the eastern representatives 
were badly divided within their regions: those from New England 
voted nine to eleven, from the Mid-Atlantic states twenty-one to 
thirty-one, and from the South forty-nine to forty-three (the first 
numbers mentioned were votes for McAdoo, the last mentioned 
against him). Among midwestern congressmen, however, there was 
greater agreement: nineteen voted with McAdoo and fifty-four with 
Weaver. In the West the numbers were even more revealing: one 
McAdoo vote against twelve for Weaver. The Democrats of Texas 
voted like the westerners, and only four of the members of the 
House Committee on Indian Affairs supported the minority 
view.fi7  

Just as the white citizens of Kansas wanted to get rid of the 
Indians, so did the Nebraskans. In the spring of 1867 the Nebraska 
Territory Council and House of Representatives sent a memorial to 
the United States Congress to extinguish the Otoe and Missouri 
Indian title to certain lands in the Territory68. In 1878 the citizens of 

65. Ibid, p.790. 
66. Ibid, pp. 750-753, and 790-796. 
67. Ibid, pp. 793-796. 
65• National Archives, Records of the United States Senate, 46A—H10. 
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Knox County appealed to the U.S. Senate to prevent the Santee 
Sioux from permanently settling in their county; they argued that 
the Sioux should be moved instead to the old Ponca Reservation69. 
A year later, the legislature of Nebraska advised the representatives 
of Nebraska in Congress to work for the removal of the Indians from 
Knox County and northern Nebraska70. 

Much blood was shed and many laws were passed, however, 
before enough Indian lands had been seized to satisfy white de-
mands. Such demands changed over time, but they never dimin-
ished. Laws of 1872 concerned the Omaha, Otoe, Missouria, and the 
Missouri River Sac & Fox reservations; in 1876 the Otoe and Missou-
ria, Pawnee and the Missouri River Sac & Fox reservations; in 1879 
the same except for the Pawnee; in 1881 the Confederate Otoe and 
Missouria lands; and in 1882 the Omaha reservation. Later, in con-
junction with other laws, the reservations of the Omaha, the Blan-
chard's Fork and Roche de Boeuf Bands of the Ottawa, the Kicka-
poo, Potawatomi, Otoe and Missouria, Osage, Santee, and Sac & Fox 
Indians were reorganized and at least partly if not totally sold to 
Whites.71  

On the northern Great Plains the Indians were able to resist the 
Whites longer than in Kansas or in the southern parts of Nebraska. 
With the Fort Laramie treaties of 1868 the Sioux, most of whom 
were Lakotas, the Cheyenne, and the Arapaho secured large areas 
for Indian use only72. The Santee Sioux, or Dakota, reservations 
close to the Minnesota border became objects of white interest 
mostly after and largely due to the Minnesota uprising in 1862. 

69. National Archives, Records of the United States Senate, Committee on Indian 
Affairs papers, 40A-H9. 

70. National Archives, Records of the United States House of Representatives, Com-
mittee on Indian Affairs papers, 46 A-H10.2. 

71. 17 Stat 388-389, 391-393, 462-463; 19 Stat 28-30, 208-209; 20 Stat 471-472; 21 
Stat 380-381; 22 Stat 34-36, 177-178, 341-343; 23 Stat 351-353; 24 Stat 121; 25 
Stat 1002: 30 Stat 909-910; and 31 Stat 59, and 569. See also Cong. Rec., especially 
47th Cong., I Sess., No. 3, p. 3, and No. 181, p.16; 49th Cong., I Sess., pp. 2287, 3777, 
6105, and 7018; and Reports of Committees of the House of Representatives, made 
during the Second Session of the Thirty-Seventh Congress, U.S. Serial Set, 1144-
1145, House Report No. 26. For further information on these laws, see Henriksson 
(1985), pp. 184-186. 

72. 15 Stat 635. For further information about the Fort Laramie treaties, see e.g. 
Andrist, op.cit., pp. 133-134, Gibson, op.cit., pp. 413-415, Henriksson (1986), 
op.cit., pp. 110 & 123, Roxanne Dunbar Ortiz, The Great Sioux Nation. Sitting 
Judgement on America, American Indian Treaty Council Information Center/Moon 
Books, Michigan, U.S.A., pp. 91-118, Utley (1977), op.cit., pp. 23, 28, 40-42, and 
51, and Ernst L. Schusky, The Forgotten Sioux. An Ethnohistory of the Lower Brute 
Reservation, Nelson-Hall, Chicago, 1975, pp. 63-66. 
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Otherwise, the lands north of those specified in the Fort Laramie 
treaties were pretty much left alone until the latter half of the 1880's. 
In no period was there a cluster of reservation laws concerning the 
Dakota Territory or the two states made out of it, as there was from 
1871 to 1873 in Kansas or at the beginning of the 1880's in Nebras-
ka73. In June 1872, Congress authorized the Secretary of the Interior 
to investigate the title of the Sisseton and Wahpeton Sioux to lands 
in the Dakota Territory. The Secretary was then to report on what 
compensation would be needed to induce these Indians to give up 
whatever claim they had to these lands74. 

The building of the transcontinental railroad and the discovery of 
gold in the Black Hills brought white people into the Dakota Terri-
tory during the first half of the 1870's. In the aftermath of the battle 
of Little Big Horn, many Sioux, Cheyennes, and Arapahoes were 
forced to sign an agreement which defined new reservation borders 
for them. In practice, this agreement diminished the large area set 
out by the Fort Laramie treaties to the smaller area of the so-called 
Great Sioux Reservation75. Within a year after Custer's defeat, the 
legislature of the Dakota Territory appealed to the United States 
Congress to ratify an agreement which would officially open the 
Black Hills to white settlements. The Dakotans also wanted Con-
gress to open up the Sioux reservation which had been established 
by President Grant's executive order on November 28, 1876.76  

But removal was a problem. Nobody wanted the "wild Sioux." In 
early spring of 1877 the General Assembly of Missouri urged their 
congressmen to oppose the idea of removing the "wild Sioux" into 
the Indian Territory, because their presence there could harm the 
trade of St. Louis and Kansas City. The legislature of Kansas made a 
similar appea1.77  However, two years later, the acting Commissioner 
of Indian Affairs, E.J. Brooks, still reported that the Bureau of 
Indian Affairs did not suggest or want any changes to be made in the 
Sioux reservations in Dakota78. Probably against the wishes of the 
western Whites, President Rutherford B. Hayes in 1879 established 

i3-  See also the table of reservation laws by region on p. 138 above. 
74. 17 Stat 281. 
75. 19 Stat 254-264. 
76. National Archives, Records of the United States House of Representatives, 44A-

H6.1, z 324, 327, & 332. 
77. National Archives, Records of the United States House of Representatives, 44A-

H6.1, :333-336. 
78. Brooks to Congressman Bennett, in June 10, 1879, BIA, Letters Sent, 147, p. 386. 
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by Executive order a reservation in the Dakota Territory for the 
"Wagabodas" or "Drifting Goose" Band of Yanktonais. The Secreta-
ry of the Interior and the Bureau of Indian Affairs informed the 
General Land Office and local land offices of the withdrawal of 
these reservation lands from public lands, so that "all interests 
involved may be duly protected."79  

By the beginning of the 1880's the Great Sioux Reservation, how-
ever, had become such an object of growing white interest that Con-
gress began seriously to consider the diminishing of Indian lands 
there. The need for more land was not the major problem behind 
Congressional discussion. Rather, it was concern over new Indian 
hostilities: smaller reservations would be more easily controllable. 
On the other hand, the dividing of the reservation would also serve 
to end the old policy of isolation; Whites and Indians would live 
closer to each other. 

In June of 1882 senator Samuel J. McMillan of Minnesota pro-
posed an agreement with the Great Sioux Reservation Indians. The 
Sioux, the senator suggested, should sell part of their reservation to 
the federal government. This agreement would also define the bor-
ders of new, smaller reservations80. Several citizens of Nebraska and 
Dakota appealed to Congress for ratification of such an agreement. 
The petitioners did not want "to take advantage over these Indians" 
or seem "prejudiced against" them, but the "location of the Indians 
upon small reservations and in close proximity to the whites has 
always proved of the greatest advantage in civilizing them," as could 
be seen, for example, with the Omaha, Winnebago, and Santee 
Sioux in Nebraska, and with the Flandreau and Yankton Sioux in 
Dakota.81  

Newton Edmunds negotiated with the Sioux in 1882. Early in 
1883 he returned to Washington and announced that the Sioux had 
accepted the agreement. The Indians protested that they had been 
victimized, as they had. Three-fourths of all adult males required by 
the Fort Laramie Treaty of 1868 had not signed the agreement, and 
most of those who had signed it were not aware of what they had 
done. Congress was forced to send the agreement back to the reser- 

79. Brooks to Commissioner of the General Land Office, J.A. Williamson, in June 30, 
1879, BIA, Letters Sent, 147, p. 451. 

80. Cong. Rec., 47th Cong., I Sess., No. 134, p.65. 
81. National Archives, Records of the United States House of Representatives, Com-

mittee on Indian Affairs papers, 48A-H10.2 (1,2,3, & 7). 
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vation, but neither Sitting Bull nor any of the other Sioux leaders 
signed and the agreement never became legal.82  

In December of 1885 the Chairman of the Senate Committee on 
Indian Affairs, Henry L. Dawes, suggested the partitioning of the 
Great Sioux Reservation into smaller reservations with special guar-
antees that these smaller reservations would remain Indian lands.83  
The matter did not proceed very rapidly, and after two years Dawes 
had to repeat his proposa184. It took until the acts of April 30, 1888, 
and of March 2, 1889, for the Great Sioux Reservation to be divided 
and partitioned, and parts of it opened for white settlement.85  Per-
haps the reason for the delay was that many of the legislators knew 
or sensed that they were acting on illegal or at least shaky legal 
grounds. And in fact, these agreements which made all the parti-
tioning and opening possible, were in 1980 declared by the United 
States Supreme Court to be illegal. 

The measures following the allotment acts led to the opening of a 
portion of the Lower Brule Reservation in South Dakota, which 
President Theodore Roosevelt declared on May 13, 1904, to be ready 
for sale at four dollars an acre. More Brule lands were opened in 
accordance with new legislation passed in 1906 and in 1907. Already 
in 1895, Grover Cleveland had opened lands belonging to the Yank-
ton Sioux (Nakota) near the Minnesota border.86  

The interest of legislators in the northern Mountain states area, 
during the period from 1862 to 1907, may be divided into four dif-
ferent periods. The first cluster of laws falls between the years 1872 
and 1874, the second from 1887 to 1891, the third from 1894 to 1896, 
and the last one from 1904 to 1907. Only a few separate laws were 
passed outside these periods.73  

The first series of these reservation laws began with an authoriza-
tion to the President to begin the removal of the Flathead and other 
Indians from the Bitterroot Valley to the Jocko Reservation in the 
Montana Territory. The following year the Secretary of the Interior 
was advised to negotiate with the Crow Indians for the cession of 

82. Utley (1973), op.cit., p. 42, and Henriksson (1986), op.cit., p. 150, where he has 
mistakenly renamed Newton Edmunds as Nelson Edmund. 

83• Cong. Rec., 48th Cong., I Sess., p. 23. 
84. Cong. Rec., 50th Cong., I Sess., p. 29. 
85. 25 Stat 94 & 888, and Cong. Rec., 55th Cong., III Sess., p. 1730. For additional 

legislation related to this, see also 25 Stat 1002, 26 Stat 720-721 & 1554-1557, 29 
Stat 10-11, and 32 Stat 2035. 

86. 29 Stat 866-888, 31 Stat 790, 33 Stat 2534-2538, 34 Stat 124-126, 35I Stat 1230-
1232, and 36 Stat 2035. See also Schusky, op.cit., pp. 155-158. 
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their reservation or a portion of it. Congress also authorized the 
Commissioner of Indian Affairs to buy land in the Idaho Territory 
for the use of the Nez Perce in order to fulfill treaty stipulations with 
them. Other laws of 1873 and 1874 dealt with the Blackfoot reserva-
tions in Montana, and with the Eastern Shoshone reservation in 
Wyoming. 87  

Most of these reservation arrangements were due to the needs of 
the Whites who had come to the area during the gold rushes of the 
1860's88. After the gold had run out, Congress wanted to keep the 
Whites in the area. When enough good land had been provided for 
Whites, Congressional interest in the reservations of Idaho, Monta-
na, and Wyoming died in the mid 70's. At the beginning of the 
1880's, Congress took up the matter of the Blackfoot and Assini-
boine lands, but the only act passed concerned allotments in the 
Crow Reservation89. 

The building of the Northern Pacific Railroad drew more settlers 
into Montana, and at the end of the 1880's Congress again had to 
satisfy white needs by passing laws specifically for Indian reserva-
tions in the northern Mountain states. The Blackfeet, according to 
their "own" announcement, wanted to get rid of some of the lands 
they did not need. They also wanted to become economically inde-
pendent as herders and farmers, and to raise their children "in the 
paths of civilization." Congress fulfilled "these wishes" by ratifying 
an agreement with them on May 1, of 188890. Other acts of this 
second period included the removal of the Flatheads from Bitter-
root Valley to Jocko; the buying of Coeur d'Alene mineral and forest 
lands in Idaho; and the ratification of the agreements of 1887 and 
1889 with the Coeur d'Alene, who gave up large areas in Washing-
ton, Idaho, and Montana already largely occupied by Whites.91  

The third active period of reservation legislation for the northern 
Mountain region was also begun with the ratification of an agree-
ment with the Coeur d'Alene. This involved the moving of the nor-
thern border of their reservation further south.92  In the fall of 1895, 

87. 17 Stat 226-227, 626 & 627, and 18 Stat 28-29 & 291-292. For further information 
on these laws, see Henriksson (1985), pp. 189-190. 

88. For more on the gold rushes in the area, see e.g. Paul, op.cit., pp. 138-145. 
89. Cong. Sec., 47th Cong., I Sess., No. 48, p. 6; 48th Cong., I Sess., p. 1450; and 22 Stat 

43. 
9°. 25 Stat 113-133. For further information on this law, see Henriksson (1985), pp. 

190-191, also footnote 1 on page 191. 
91. 25 Stat 872 & 1002, and 26 Stat 468 & 1026-1032. For further information on these 

laws, see Henriksson (1985), p. 191. 
92. 28 Stat 322-323. 
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agreements were made with the Blackfoot and the Indians of the 
Fort Belknap reservation. Both groups gave up parts of their reser-
vations. A commission was also appointed to negotiate with the 
Crow and Flathead in Montana about the selling of their reservation 
or portions of it, with the Northern Cheyenne and Crow about the 
removal of the Cheyennes from their current reservation on the 
Rosebud River to a southern section of the Crow Reservation, and 
with the Indians of the Fort Hall Reservation in Idaho and the Uin-
tah Reservation in Utah about the cession of their lands and about 
changes in their treaties.93  

The fourth active period, from 1904 to 1907, concerned mostly the 
opening and selling of the "surplus lands" after the allotment of the 
Indian reservations94. In March, 1906, homestead laws were passed 
to apply to the ten square miles of former Arapaho and Shoshone 
reservation lands in Wyoming which the Indians had ceded in 
agreements ratified during the summer of 189795. The drawing of a 
new border for the Coeur d'Alene Reservation threatened to dimin-
ish the lots of some white landowners whose lands were adjacent to 
the border. Therefore, in 1907, Congress decided that such landown-
ers would be given additional lands within the reservation to main-
tain their acreage.96  In other words, the reservation border was 
redrawn to favor white landowners. 

The four clustered periods of reservation legislation are relatively 
clear as time periods for the northern Mountain states area. It is 
much more difficult to try to organize them regionally. The reserva-
tions for each period were located in different parts of the northern 
Mountains states region, and no consistent advancement of the 
frontier can be shown on the basis of the reservation laws. On the 
other hand, the area is so mountainous that it became an object of 
white interest only valley by valley, rather than as a coherent front. 
Nor did white settlement move consistently from east to west, nor 
from west to east from one valley to another because the enticement 
of each valley depended on different considerations. These valleys, 
therefore, never became legislative targets in any regular order. 

In contrast to the northern area of the Mountain states, it is diffi-
cult to find any relatively active periods of reservation legislation for 

93. 29 Stat 341-342 and 350-358. 
94. See e.g. 33 Stat 153-154, 1021, 2078-2079, and 34 Stat 825. On allotment and 

"surplus lands", see chapter 10 below. 
95. 34 Stat 78, and for the actual agreement, 30 Stat 93. 
96. 35I Stat 50. 
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the southern Mountain states and territories. For Colorado, there is a 
cluster of legislation at the beginning of the 1880's, but otherwise the 
laws are quite evenly spread across the time span in question. Some 
concentration exists, however, at the beginning of the 20th centu-
ry.73  

The Rio Grande Valley in New Mexico had by 1862 already been 
occupied by Whites for a long time. The gold rushes had also 
brought white people to the Colorado plains and to the foothills of 
the Rockies, with Denver and Colorado Springs as the centers of 
settlement. Prior to the Civil War, the Mormons had also moved to 
the edges of the Great Salt Lake Desert. In all these areas, "the 
Indian question" had mostly been settled before 1862. It is therefore 
no wonder that not many Indian laws relating to this area were 
passed from 1862 to 1907. Instead, the reservations in southern Ari-
zona, in the White River Valley, and particularly on the Colorado 
Plateau were constantly on the agenda of Congress. The dry and 
difficult areas of the north Arizona canyonlands or the New Mexico 
Pueblos did not interest the Whites. 

Almost without exception the reservation laws for Colorado and 
Utah concerned Ute Indian lands; in northeast Utah and northwest 
Colorado they were Uncompahgre and White River lands, in sou-
thern Colorado they were the reservations of the Southern Utes. In 
1864, during the Civil War, Congress passed a law which divided the 
Indian reservations in the Utah Territory into lots of 160 acres for 
the purpose of selling them. The local Superintendent of Indian 
Affairs was authorized to move the Indians from their reservations 
to the Uintah Valley. There the Indians would receive permanent 
homes, and Congress even provided $30,000 in order to develop this 
new reservation to become agriculturally self-sufficient.97  In 1867, 
yet an additional $15,000 was set aside for the removals to Uintah98. 
All this still reflected the policy of isolation and grouping Indians on 
one big reservation. 

A similar kind of concentration of the Utes was also attempted in 
Colorado. In 1872, Congress authorized the Secretary of the Interior 
to negotiate for the acquisition of the Ute Reservation in the south-
ern part of the State. Six years later the President was authorized to 
negotiate with the Indians about the removal of all Colorado Utes 

97 13 Stat 63. 
98. 14 Stat 513. 
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onto the White River Agency. In that same year, the reservation 
which had been acquired in Utah in 1864 was withdrawn from sale, 
and it became public domain.99  Yet in April of 1878 senator J.B. 
Chaffee questioned why there were still Indians living in the 
extreme south of Colorado, in an area which was supposed to have 
been ceded' 00 

Continuous pressure by the Coloradoans, and the actions of the 
incompetent and uncompromising Indian agent at the White River 
Reservation resulted in the Ute War of the fall of 1879. The Indians 
did not have much of a chance in this war, and by the end of the year 
the revolt was totally crushed.101  

The question of punishment was overshadowed by the question 
of opening up the Ute Reservation for white settlement. The white 
people of Colorado seized upon the uprising to demand expulsion of 
the Indians. The Utes were forced to sign a new agreement, less 
favorable than the one they had had before. This was ratified by 
Congress on June 15, 1880. During the discussion prior to the ratifi-
cation, James B. Belford, a representative from Colorado, was par-
ticularly abusive of the Indians, and of course especially of the Utes. 
Belford demanded their removal from Colorado and wanted to open 
all Indian reservations to white settlement, even the Indian Territo-
ry. What would then happen to the Indians did not concern Mr. 
Belford.' 02  

But the punishing of all Utes equally did not seem to be proper. 
Additional punishment was demanded for the White River Indians. 
According to the new agreement, most of them were to move to 
Uintah. Their annuities were also withheld or used to pay for com-
pensation to the relatives of the white men killed during the Ute 
War. A proposition to sell a large portion of the reservation of the 
Uncompahgre and White River Utes was passed in the House with 
136 representatives favoring, and only eleven voting against it.103  

Within four years of the Ute revolt, large parts of former Ute lands 
had become public domain, or were sold to white settlers. In 1886, 

99. 17 Stat 55, and 20 Stat 48 & 165. 
1°°. Commissioner of Indian Affairs, Ezra Hayt, to Chaffee, on April 12, 1878, BIA, 

Letters Sent, 142, pp. 125-126. 
101. For more on the Ute War, see e.g. Andrist, op.cit., pp. 330-332; Brown (1971), 

op.cit.. pp. 294-308; Henriksson (1985), op.cit., pp. 195-196; Henriksson (1986), 
op.cit., p. 120; and Utley (1977), op.cit., pp. 333-342. 

102. Utley (1977), op.cit., p. 339, 21 Stat 199-205, and Cong. Rec., 46th Cong., II Sess., 
No. 108, p. 1, and No. 133, pp. 4-6. See also 47th Cong., I Sess., No. 1, p. 3. 

103. 47 Cong. Rec., I Sess., No. 80, pp. 12-14. 

157 



Thomas M. Bowen of Colorado finally convinced his fellow senators 
to move the Southern Utes from Colorado to Utah, and to settle 
them no closer than 400 miles from Colorado's western border.104  In 
May, 1888, Congress decided, providing that three-fourths of the 
adult males of the Indian group agreed, to sell part of the Uintah 
Reservation. The sale was to be in cash for no more than 160 acres to 
the same purchaser, and at no less than $1.25 an acre for agricultu-
ral, and $20 an acre for mineral lands.105  

Despite the 1886 law, the Southern Utes still remained in Colo-
rado in 1888. Early that year Congress authorized the Secretary of 
the Interior to appoint a commission of three people to negotiate 
with the Utes about their removal from southern Coloradol06 By 
that time, Congress had already received several petitions for their 
removal. But there were also opposing voices. A letter from the 
Governor and Legislative Assembly of the Territory of Utah pro-
tested against the removal of the Indians "to the Uintah Reservation 
or other place in the Territory of Utah, as a movement fraught with 
danger to the White settlers and demoralization to the Uintah 
Indians."107  

The Coloradoans, however, wanted the Utes to move. In Novem-
ber, 1889, the people of Montezuma County sent a letter to senators 
Henry M. Teller and Edward 0. Wolcott, and to representative Hosa 
Townsend, all from Colorado, to advise them to support every activ-
ity to remove the Southern Utes from their reservation which bor-
dered Montezuma County. The Indians should be moved to Utah 
because it was "for their best interest," and the interests of "western 
settlement and civilization." The Utah Legislative Assembly pro-
tested again in February 1890 for the reasons mentioned above. In 
March of that year, opposing petitions also came from the Mormons 
living in Poughkeepsie, New York, and from the Women's National 
Indian Association of Kentucky, and later from other chapters of the 
latter association, which looked at the matter from the Indian point 
of view and was not necessarily worried about the agricultural lands 
of the people in Utah.107  

The battle between the Coloradoans and the other white Ameri- 

104. 21 Stat 199-205; 22 Stat 178; 23 Stat 22; Cong. Rec., 49th Cong., I Sess., pp. 3863, 
4180 & 5872; and Utley (1977), op.cit., pp. 339-340. 

105. 25 Stat 158. 
106. 25 Stat 113. 
107. National Archives, Records of the United States House of Representatives, Com-

mittee on Indian Affairs papers, 51A-H9.4. 
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cans continued until the end of the century. In the spring of 1894 the 
people of San Juan County, Utah, and the Government and the 
Legislative Assembly of Utah once again petitioned against the 
removal of the Southern Utes to Utah. The Whites, they said, 
needed all the land in the Utah Territory for themselves. The people 
of New Mexico also joined the opposition for fear that instead of 
Utah, the Utes might be moved to their Territory which already had 
"within her borders many more Indians of this class than any state 
or territory," with the possible exception of the Indian Territo-
I.y • io8 

Because of this controversy, the Southern Utes were never totally 
removed; even today, two Ute reservations exist in the southwest-
ern corner of Colorado. The Utes did lose some of their land, how-
ever, in southern Utah in 1899, in southern Colorado in 1902 and in 
1907, and even in northeastern Utah in 1906.109  

In the canyonlands of northern Arizona, Congress in 1865 re-
served 75,000 acres along the west bank of the Colorado River as a 
reservation for the Indians of the Colorado and its tributariesuo In 
March, 1878, President Grant ordered the Pyramid Lake Reserva-
tion in Nevada to "be withdrawn from sale or other disposition and 
set apart for the use of Pah Uts and Other Indians presiding there-
on." In June, 1878, Secretary of the Interior Carl Schurz sent a letter 
to the Chairman of the Senate Committee on Indian Affairs, William 
B. Allison, with material related to this matter. Schurz expressed 
the view of the Commissioner of Indian Affairs, who favored a bill of 
Congress providing for a survey of the Pyramid Lake Reservation. 
The War Department also wanted the borders of the reservation to 
be clarified so that the United States Marshal would be able to reject 
trespassers without military assistance." 

The Navajos were — and remain — one of the largest Indian 
nations in North America. After the battles of 1863 and 1864 they 
were removed to Bosque Redondo in New Mexico. Even before the 
surrender of the Navajos, President Lincoln had in January 15, 1864, 
approved the proposition to establish a reservation for them in New 
Mexico, a proposition suggested to him by Secretary of the Interior 

108. National Archives, Record of the United States House of Representatives, Commit-
tee on Indian Affairs papers, 53A-H13.3. 

109. 31 Stat 1947-1953, 32 Stat 384, 35I Stat 1056-1057, 35B Stat 242-243. 
11°. 13 Stat 559. 
111. National Archives, Records of the United States Senate, Committee on Indian 
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Usher and Commissioner of Indian Affairs Dole112  Life in Bosque 
Redondo was far from happy, and after four years, the Navajos were 
allowed to return to their own homes in Navajoland in the Four 
Corners Area. 113  

Despite difficulties, the population of the Navajo grew, and new 
land was soon needed. In January 1880, President Rutherford B. 
Hayes extended the borders of the Navajo Reservation by Executive 
order. Some Whites, however, were already living in this area, and 
representative Thomas S. Young informed the Bureau of Indian 
Affairs that there were about fifty ranchers on the extended re-
servation in Arizona and New Mexico. Acting Commissioner E. J. 
Brooks, on the other hand, answered that according to the Bureau's 
information there were no more than "seven squatters, some of 
whom have Indian wives, and two squatter traders within the 
extended limits of the said Reservation." Therefore Brooks saw no 
need for action)" Whether the BIA's information was wrong, or the 
number of Whites in the area had increased since 1880, Congress in 
1902 did take action which guaranteed white ownership of their 
lots."' 

Another large Indian nation of the Southwest was and is the 
Apaches. One of their reservations, Fort Apache on the Salt River in 
eastern Arizona, was also established by Executive order. In Februa-
ry, 1893, Congress restored a portion of the reservation to the public 
domain and opened it for white settlement. Profits from the sale of 
these lands were to be used for the Indians, under the direction and 
control of the Secretary of the Interior. Nothing in the act, however, 
was to be "construed as recognizing title or ownership of said 
Indians to any part" of the reservation.116  In 1901 the law was 
changed in such a way that from then on the lands would be sold to 
settlers according to the rules and regulations of the mineral laws.117  

This was of course a natural consequence of the discovery of mine-
ral resources on the land in question. 

112. National Archives, Records of the United States House of Representatives, 38A-
E19.6. 

113. For more on the Navajos' "Long Walk" see e.g. Gibson, op.cit., p. 379, Henriksson 
(1986). op.cit., pp. 96-97, Josephy (1969), op.cit., p. 176, and Robert M. Utley, The 
Indian Frontier of the American West, 1846-1890, the University of New Mexico 
Press. Albuquerque, 1984, pp. 84-87. 

114. Brooks to Young, on June 5, 1880, BIA, Letters Sent, 158, pp. 141-142. 
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117. 31 Stat 952. 
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Geronimo and other Indian prisoners of Fort Sill taking an automobile ride 
in 1905. Usually photographs like this are labeled with sentences like "stone-
age meets with modern civilization" — clearly showing a belief in the theory 
of linear development. But since the car and the Indians are both from 1905, 
a better scripture might be "Native Americans meet non-Native American 
technology." (Smithsonian Institution) 

The Chiricahua and other Apaches, with Geronimo as their lead-
er, surrendered to the United States Army on September 4, 1886. 
They were first imprisoned in Florida, and later moved to the bar-
racks at Mt.Vernon in Alabama. In February 1890, the Hall of the 
Society of Arizona Pioneers sent a petition to Congress. The pio-
neers had heard that the government had plans to move the Chirica-
huas to Fort Sill in the Indian Territory. They wanted to protest 
against the removal of these Indians to any place west of the Missis-
sippi River. According to the petition, these Indians were guilty of 
several murders but through the mercy of the government were 
taken to Florida. The petitioners found it hard to put their faith in 
General Crook's promise that he would undertake to "answer for 
the good conduct" of these Apaches. He had, after all, given the 
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same promise in Tucson in 1883, and within a year the Indians had 
"returned to the war path and resumed their murderous raids."118 

Senate Joint Resolution number 42 had indeed suggested that the 
Chiricahuas would be moved to Fort Sill. Even though it became 
clear in the hearings held on February 10 and 15, 1890, that the 
white people of Arizona and New Mexico objected to the removal119, 
it was carried out. Even Geronimo was moved to Fort Sill, where he 
died in 1909. 

The treaties made in the 1850's with the Indians of the Northwest 
Coast secured the United States' interest in the area for about four 
decades. The Umatilla Reservation on the Columbia River ex-
cepted, no reservation laws were passed for Washington and Oregon 
until the 1890's. In January 1868 senator George Henry Williams 
from Oregon suggested that Congress should vacate and sell the 
Umatilla Reservation. In May, Congress decided to negotiate with 
the Indians about their removal to another reservation in the Ore-
gon or Washington Territory. Congress also wanted to sell the Uma-
tilla lands at auction, but for no less than $1.25 per acre. John Sher-
man from Ohio did not want to give all the incoming money to the 
Indians, but wanted to have a limit above which the profit would 
become federal money. In August, 1882, another law was passed to 
sell that portion of the reservation which was needed for the growth 
of the town of Pendleton. This portion, however, was not to exceed 
640 acres.' 2° 

Within the Annual Appropriation Act of 1890 Congress author-
ized the President to nominate a commission of three people to 
define the northern border of the Warm Springs Reservation in Ore-
gon. This commission was also, during the same trip, to negotiate 
with the Indians of the Colville Reservation in Washington about 
their willingness to open up some of their lands for white settlers.121  

Two years later, President Benjamin Harrison refused to sign the 
law concerning the Colville Reservation, but the law came into force 
without his consent. According to this law, the Indians ceded a por-
tion of their reservation. In April, 1900, a proclamation by President 
William McKinley opened up the area to settlement.122  Other laws 

118. National Archives, Records of the United States House of Representatives, Com-
mittee on Indian Affairs papers, 51A-F16.4. 

119. Ibid, 51A-F16.5, 8E3, 3609, R5, C16. 
12°. Cong. Rec., 40th Cong., II Sess., pp. 318 & 2596-2597, and 22 Stat 297-298. 
121. 26 Stat 355. 
122. 27 Stat 62-65. and 31 Stat 1963-1976 
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passed by Congress at the end of the 1890's and at the beginning of 
the 20th century concerning Indian reservations in the Northwest 
concerned regulations for the opening of some parts of these reser-
vations for white settlers, the fishing rights of the Indians, and the 
northern border of the Warm Springs Reservation.123  

California became part of the United States in the peace treaty of 
Guadelupe Hidalgo in 1848. The gold discoveries of the same year 
soon brought thousands of Whites into the area, and in 1850 Califor-
nia became a State in the Union. The removal of the territory from a 
Mexican to an Anglo-Saxon administration brought no relief to the 
Native Americans; tens of thousands of them lost their lives due to 
the gold rushes124. One indicator of the Indian plight is that on 
February 15, 1864, the California Legislature decided that the Nome 
Lackee Indian Reservation should be soon opened for pre-emption; 
their reasoning was that the federal government had forsaken the 
area, and its Indians were all dead or scattered around the coun-
try125  

Because there were only a few Indians left, according to informa-
tion received by Congress, it decided in 1862 to advise the Secretary 
of the Interior to investigate the possibility of concentrating all Cali-
fornia natives onto two reservations.126  If one of these reservations 
should be founded in the southern part of the State, the Bishop of 
Los Angeles was ready to take care of its Indian education127_ 

The laws ordering the survey and selling of the Mendocino Reser-
vation in 1868 and in 1873 were still part of this "Two Reservations" 
policy128. Gradually, however, this idea was forsaken, probably 
because of the difficulties of putting it into practice. In the early 
1890's, when Congress sent a commission to investigate the situa- 

123. See, e.g., 28 Stat 86, 320-321, and 326; 29 Stat 9, 24, and 342; 32 Stat 730; and 34 Stat 
53-55 & 80-82. 

124. For more about the fate of the California Indians, see Sherburne F. Cook, The Con-
flict between the California Indian and White Civilization, University of California 
Press, Berkeley and Los Angeles, 1976, and Sherburne F. Cook, "Historical Demo-
graphy", in Handbook of North American Indian, Volume 8, California, Smithson-
ian Institution, Washington, 1978, where he estimates that the population of Califor-
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127. National Archives, Records of the United States House of Representatives, 39A-

F11.7.(1) California. 
126. 15 Stat 223, 17 Stat 633-634, and National Archives, Records of the United States 

House of Representatives, Committee on Indian Affairs papers, 41A-F23.5. 
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tion of the Mission Indians, it had already decided to establish a 
reservation for each of the Mission tribes.129  The following year, 
Congress reserved $5,000 for the purchase of private lands for use as 
Indian reservations, as suggested by the Mission Indian Commis-
sion' 30 

The individual reservation laws represent a very large portion of 
the total Indian legislation. During the period from 1862 to 1907, 
they made up a good third of all the laws concerning Native Amer-
icans. While the Indian Homestead Act of 1875 and its supportive 
legislation included notions of "linear development," the direct 
reservation laws were of a more practical nature. With these laws 
Congress gave Indian lands to white settlers and businessmen and 
kept their promise to their constituencies. After all, they had prom-
ised to extinguish Indian land titles and to advance white civiliza-
tion and well-being. 

The reservation laws represent the conflict between Indians and 
Whites in its purest form. Very seldom were noble ideologies 
involved in their motivations. Most often they were passed as re-
venge against the Indians, or just in obeisance to current white 
demands. In many cases, these laws resulted in violent confronta-
tion between the races, a confrontation that inevitably led to the 
triumph of the Whites. Sometimes these laws were also a result of 
such a confrontation. 

129. 26 Stat 712-713. 
130. 27 Stat 62. For other laws concerning Mission Indian reservations, see e.g. 32 Stat 

822 and 1970-1971. 
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10. Allotment Laws 

General Allotment Acts 

"The head chief told us that there was not a family in that 
whole nation that had not a home of its own. There was not a 
pauper in that nation, and the nation did not owe a dollar. It 
built its own capitol, ... and it built its schools and hospitals. 
Yet the defect of the system was apparent. They have got as 
far as they can go, because they own their land in common .. . 
and under that there is no enterprise to make your home any 
better than that of your neighbors. There is no selfishness, 
which is at the bottom of civilization. Till this people will con-
sent to give up their lands, and divide them among their citiz-
ens so that each can own the land he cultivates, they will not 
make much progress."1  

Thus spoke senator Henry L. Dawes, who in his statement about the 
Cherokees summarized the foundations of the Indian land policy 
reforms of the 1880's. According to his philosophy, Indian success 
depended on the allotment of their lands, the destruction of their 
traditional common or communal ownership, and the creation of 
allotments as the private property of individual Indians. 

The idea of private ownership among the Native Americans was 
nothing new in the 1880's. Forty years earlier many treaties had 
included provisions which enabled individual Indians to break their 
tribal relations in return for farming land allotments in the states 
from which their tribes were moving.2  As early as 1838, the Com-
missioner of Indian Affairs, T. Hartley Crawford (1838-1845), pro-
posed the giving of a piece of land to each Indian as his private 
property. According to Crawford, civilization and common land 
ownership could not exist side by side.3  Twenty years later, Com-
missioner Charles E. Mix criticized United States Indian policy. He 
claimed that one of its biggest mistakes was to leave excessively 

Board of Indian Commissioners, Annual Report, 1885, pp. 90-91, as quoted in Debo 
(1972), op.cit., pp. 21-22. 

2. Deloria (1972), op.cit., pp. 127-128. 
3. Senate Document no.1, 25th Cong., 3rd secs., serial 338, pp. 450-451 and 454-456, 

as quoted in Prucha (1975), op.cit., p. 74. 
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large areas to common Indian ownership. Mix suggested that each 
Indian should be given only the land he needed for his subsistence.4  
According to the annual report of Commissioner Dole in 1862, the 
best method of civilizing the Indians was to force them onto reser-
vations, allot reservation lands, and then teach Indians gradually to 
believe in the idea of private land ownership.5  

The law of 1862, the purpose of which was to "civilize" the Indian, 
can be considered as the first general allotment act. This law prom-
ised to every Indian of every tribe that had a treaty with the United 
States and who wanted to adopt the manners of civilized life, an 
allotment of 160 acres for his private ownership. Other Indians tres-
passing on such an allotment could be fined, and the money would 
be deducted from their annuities. Should the trespasser be a leading 
person of a tribe or a group, he could be suspended from office and 
deprived of all related benefits for no more than three months.6  
With these rules, Congress gained power for the United States over 
tribal administrations. 

By this time the concept of land ownership had developed into a 
symbol of the difference between the Euro-American and the Na-
tive American cultural heritage. For the Whites, private land owner-
ship was the basis of civilization, but to most Indians it was a foreign 
concept. For many nations and tribes their relationship to the land 
was so different from the European custom that such phrases as 
"common ownership" or "communal ownership" are not really apt 
descriptions of it. 

The difference in land ownership was probably one of the most 
easily discernible differences between the Indian and the white 
worlds. It was acknowledged by and troubling to every official or 
legislator dealing with the Indians. In the white mind, this diffe-
rence in land ownership became the basis for other differences. The 
Whites began to explain the superiority of their civilization precisely 
by referring to private land ownership. They viewed Indian "com-
mon ownership" as a hindrance to Indian development. The Protes-
tant missionary William D. Howard, for example, wrote in a widely 
circulated publication that common land ownership was "a barrier 

4. Senate Executive Document no.1, 35th Cong., 2d sess., serial 947, pp. 354-359, as 
quoted in Prucha (1975), op.cit., pp. 92-93. 

5. House Executive Document no.1, 37th Cong., 3d sess., serial 1157, pp. 169-170, as 
quoted in Prucha (1975), op.cit., p. 95. 

6. 12 Stat 427-428. 
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to progress, to thrift, and to independence."7  
The extending of individual land ownership to Indians became 

more and more popular in the 1870's and 1880's. Commissioner of 
Indian Affairs John Q. Smith asked the Congress in 1874 to support 
by legislation the drive to give land allotments to individual Indians 
as their private property. He wanted to include the provision that for 
a few years the Indian would not be allowed to sell his allotment.8  
Two years later Smith was still seeking a general allotment law for 
Indian lands. He doubted whether a high degree of civilization was 
possible without individual ownership.9  

At the end of the 1870's, a few more proposals were made in Con-
gress for the general allotment of Indian lands, but none of these 
was passed. In his annual report of 1880, Secretary of the Interior 
Carl Schurz appealed to Congress to finally pass such a law. Allot-
ment was the most important step in solving the Indian problem, he 
wrote. It would bring permanent homes to Indians and open unused 
lands for white settlement. The selling of these surplus lands would 
also bring in money for the Indians and it would gradually free the 
federal government from paying annuities to them.10  In March 1880, 
Schurz urged Congress to allot the Ute lands in Colorado. There was 
no way, he believed, of stopping the Whites from illegally entering 
the Indian area, and he was afraid of possible Ute disturbances." 

The Commissioner of Indian Affairs, Hiram Price, wanted to help 
Indians become as happy and prosperous a people as the Whites, 
and he repeated some of the above mentioned arguments for assist-
ing the Indians in becoming individual and independent home-
steaders.'Z For Price, "to allot lands in severalty" was "expe- 

2• William D. Howard, A History of the Origin of the Board of Foreign Missions . . 
New York: Mission House (Board of Foreign Missions), 1872, p. 7, as quoted in 
Michael C. Coleman, Presbyterian Missionary Attitudes toward American Indians, 
1837-1893. University Press of Mississippi, Jackson, Miss., 1985, p. 102. See also 
Coleman. p. 130. 
For presbyterian missionary attitudes about allotment, positive and negative, see 
Michael C. Coleman, "Problematic Panacea: Presbyterian Missionaries and the 
Allotment of Indian Lands in the Late Nineteenth Century," Pacific Historical 
Review, 1985, pp. 148-159. 

8. House Executive Document no.1, 43d Cong., 2d sess., serial 1639, pp. 324-327, as 
quoted in Prucha (1975), op.cit., p. 145. 

9. House Executive Document no.1, 44th Cong., 2d sess., serial 1749, pp. vii-xi, as 
quoted in Prucha (1975), op.cit., p. 149. 

10. House Executive Document no.1, 46th Cong., 3d sess., serial 1959, pp. 3-4- & 11- 
13. as quoted in Prucha (1975), op.cit., pp. 154-155. 

11. National Archives. Records of the United States House of Representatives, 46A-
F16.3. 

12. Prucha (1975), op.cit., p. 155. 
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dient."13  

In February, 1880, Bishop William H. Hare of the Episcopal 
Church in Philadelphia wrote to senator Richard Coke that his sev-
en years of experience with the Sioux Indians had convinced him 
that the allotment bill was exactly what they needed.13  The National 
Indian Association had a circular letter campaign to petition the 
President, the Secretary of the Interior, the Commissioner of Indian 
Affairs, and Congress to grant "to all Indians not now under the 
Indian government of the Indian Territory, lands in severalty, with 
the same titles, law-protection, property rights, common school 
education and religious liberty enjoyed by other races" in the Unit-
ed States.14  

In January, 1881, Coke, who was representing Texas and was the 
Chairman of the Senate Committee on Indian Affairs, introduced 
the first general allotment bill of that decade. The bill emphasized a 
gradual approach to allotments. It gave each Indian nation and tribe 
the right to choose between allotment or the issuance of a patent 
that would guarantee common ownership of a specific tract of land. 
This tract was supposed to be approximately 160 acres per Indian. 
When two-thirds of the tribe had become adequately "civilized," 
they could ask for allotment and individual lands.15  

In February, the Senate decided to allot several Indian lands for 
private ownership by Indians.16  In December, President Chester 
Arthur recommended that Congress divide Indian lands into private 
allotments large enough in size to support a family. The law should 
also secure the allotments for the Indians for twenty or twenty-five 
years. According to the President, many Indians already realized 
that their hunting days were over. A privately owned piece of land 
might induce them to free themselves from tribal ties, ties which 
only promoted a savage life.l7  

The Coke Bill initiated a public debate that lasted for more than 
half the decade. In 1884 senator Henry Dawes joined forces with 
Coke and proposed another allotment bill. This proposal also passed 
the Senate, but opponents prevented its reaching the floor of the 
House.18  Allotment was popular solely where its advantage to the 

13. National Archives, Records of the United States Senate, 46A-E10. 
14- National Archives, Records of the United States House of Representatives, Com- 

mittee on Indian Affairs papers, 48A-H10.2(1) and (3). 
15. Hoxie(1984), op.cit., pp. 71 and 72. 
16. Cong. Rec., 46th Cong., III Sess., p. 34. 
17. Cong. Rec., 47th Cong., I Sess., No. 2, pp. 10-11. 
18. Dippie, op.cit., p. 172, and Hoxie(1984), op.cit., pp. 71 & 72. 
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Whites was clear. Even though the allotting of Indian lands in sev-
eralty had become an established custom when signing treaties and 
agreements with different Indian groups, many of these provisions 
were not enforced by government officials. Officials threatened to 
force individual allotments in the Indian Territory, where Whites 
wanted land. In Oregon, however, the officials refused to make 
assignment at the request of the Indians. Apparently the Whites 
there saw no immediate use for allotment.19  

In Congress, the opponents of the allotment bills objected to them 
for various reasons. Some congressmen were concerned about the 
Indians getting full citizenship together with their allotment. Many 
believed that a "stone age" people could not reach the level of mod-
ern civilization within one generation, i.e., the twenty or twenty-five 
year trust period. Some were afraid that Congress would lose part of 
its power, as it would not have the same administrative rights over 
individual Indian allotments as it had over reservations. A few even 
expressed concern about the possibility of the Indian losing his pri-
vate land to the first buyer.20  Indians, after all, were not used to 
handling land as property, and many of them had "learned to love 
money."2'  

Senator Joseph N. Dolph, a Republican from Oregon, was partic-
ularly afraid that the Indians would soon lose their allotments by 
selling them to the Whites. If that happened, the federal govern-
ment would have a quarter of a million Indian beggars on its back. 
This did not, however, worry senator Dawes. In his opinion the fol-
lowing Congresses would be able to take care of both the Indian 
lands and the funds.22  

Samuel B. Maxey of Texas was skeptical about the speed with 
which the allottees would be turned into United States citizens. 
Allotment and citizenship were good things in principle, said Max-
ey, but they "had never been tried." He supported the view that 
through private ownership of land the Indians would have to learn 
to work hard without leaning all the time on federal aid. But the 
General Allotment Bill proposed by Henry Dawes in 1886 would 
exclude the Indians fit for citizenship (the Five Civilized Tribes). 
Instead, those Indians who, according to the Texan senator, could 

19. Priest, op.cit., p. 182. 
'0  Dippie. op.cit., pp. 172-175; Hoxie(1984), op.cit., pp. 72-73 & 98; and Priest, op.cit., 

p. 182. 
21. See Coleman. Presbyterian . 	op.cit., pp. 101-102. 
22  Cong. Rec., 49th Cong., II Sess., pp. 1030-1031. 
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not speak the language of the country or knew its law, would sud-
denly and without preparation receive the "highest boon that can be 
conferred on mortal man" (U.S. citizenship). Even Europeans com-
ing from abroad had to wait five years for citizenship. Maxey 
thought it would be wise to proceed according to the Bible: first the 
Indians should be taught to raise cattle, then to farm, and finally to 
do mechanical work. The education of Indians for citizenship 
should start from the bottom and not from the top, said the senator. 
The ability to speak English was also important for Maxey; the 
Negroes were ahead of the Indians, because they could speak 
English.23  

Senator Henry Teller of Colorado claimed that the Black race had 
advanced because it had constantly been in touch with the Whites. 
The Indians had been kept isolated and therefore they had not made 
progress. The Dawes Bill seemed to continue this policy of isolation, 
and that is why Teller objected to it. He wanted to remove all Indian 
privileges and open every piece of Indian land; the industrious 
Anglo-Saxon farmers living close to Indians would be the proper 
people to educate them in the ways of good citizenship.24  

John T. Morgan from Alabama was terrified by Teller's view. 
Morgan thought that many Indians, particularly the Arapahoes, 
Kiowas, Cheyennes, and Comanches were savages not fit to live 
within a civilized society. On the other hand, Morgan saw it to be the 
duty of the government to protect the Indians against white vices 
such as whiskey.25  

Two very different groups supported the allotment bills. On the 
one hand, there were land hungry frontiersmen, who knew that 
through allotment they would have a chance to acquire more land. 
On the other hand, there were the Eastern theoreticians and human-
itarians who believed that they could save the Indians by making 
them individual land owners. They would change even the Plains 
Indians into farmers (in areas not suitable for white farmers). The 
Indian Rights Association, which had been founded in 1884, advo-
cated allotment, and the red man's Uncle Tom's Cabin — Helen 
Hunt Jackson's A Century of Dishonor, published in 1881 — won 
thousands of supporters for the cause.26  Perhaps it was mostly these 

23. Cong. Rec., 49th Cong., I Sess., pp. 1584 and 1587. 
24. Ibid, p. 1757; see also pp. 1762-1763. 
25- Ibid, p. 1758. 
26. Billington, op.cit., p. 671, and Washburn(1976), op.cit., pp. 18-19. 
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supporters who finally convinced a majority in Congress to favor 
general allotment of Indian lands. 

At their second conference in 1884, the humanitarians and re-
formers meeting at Lake Mohonk began to consider the immediate 
allotment of Indian reservations as necessary for securing Indian 
citizenship.27  At their third meeting, senator Dawes gave a glowing 
description of his experiences during a visit he had recently made to 
the Indian Territory. Probably no Indian would have given such an 
idealized picture of Cherokee society as Dawes did in his speech 
quoted at the beginning of this chapter. Even with a less idealized 
view in mind, no Indian would probably have come to the same 
conclusion as the senator, who suggested the destruction of the idyll 
he described Cherokee society to be, only because the Indian con-
cept of land ownership differed from his.28  

At the end of the 1880's, many Congressmen shared Henry L. 
Dawes' view. His proposal was crystallized on February 8, 1887, into 
the General Allotment Act, also known as the Severalty Act or the 
Dawes Act.29  This law authorized the President, when in his opinion 
the action was timely and proper, to allot the lands of any Indian 
reservation in such a way that every Indian who was head of a fami-
ly would receive 160 acres, every Indian over 18 with no family 
would get 80 acres, every Indian who was an orphan would get 80 
acres regardless of his age, and every Indian child under 18 would 
get 40 acres. The allottees would become United States citizens. 
Should there not be enough land for these allotments, the reserva-
tion would be divided into smaller portions at the same ratio. A 
different ratio could also be negotiated with the Indians. If the reser-
vation lands were good only for grazing, the allotments would be 
double the sizes mentioned above.30  Dawes himself thought the 
grazing land proviso to be necessary because it would give the 
opportunity to give an allotment to those Indians whose reserva-
tions were pasture land rather than land suitable for agriculture.31  

27  Second Annual Address to the Public of the Lake Mohonk Conference (Philadel-
phia: Indian Rights Association, 1884) pp. 3-4, as quoted in Prucha (1975), op.cit., 
pp. 163 and 165. 

28  See above on p. 165, and Debo (1972), op.cit., pp. 21-22. 
29' For the proceedings of the bill in Congress, see Cong. Rec., 49th Cong., I Sess., pp. 

293, 889. 1510-1511. 1582-1587, 1674, 1713, 1757-1759, 1911; 49th Cong., II Sess., 
pp. 510. 569. 616. 1030-1031, 1101, 1109; and Billington, op.cit., p. 671, Dippie, 
op.cit., pp. 171-172, and Hoxie(1984), op.cit., pp. 71-75. 

30. 24 Stat 388-390. 
3'. Cong. Rec., 49th Cong., I Sess., p. 1583. 
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Henry L. Dawes gave his name to the General Allotment Act of 1887 and to 
the Commission which aided the allotment of tribal lands of the Five Civi-
lized Tribes. Dawes was perhaps of all congressmen the most influential in 
Indian policy from 1862 to 1907. (Library of Congress) 
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The actual allotment would be chosen by the head of the family, 
who would also choose land for his children. The Indian agent 
would act on behalf of orphans. If the choice were not made within 
four years, the Secretary of the Interior would make the distribu-
tion. Those Indians not living on reservations could choose their lots 
from the public lands. Should there be land left over after the allot-
ting of the reservation, its sale would be negotiated with the Indians. 
The money received from such a sale would be deposited for the 
Indians in the United States Treasury.32  

The General Allotment Act did not apply to the Five Civilized 
Tribes, to the Miami, Peoria, Sac & Fox of the Indian Territory, to 
the Seneca or other New York Indians, nor to the Sioux Strip in 
Nebraska. Neither did the act stop the removal of the Southern Utes 
from southwest Colorado to their new reservation, nor limit the 
power of Congress to give rights to railroad companies on Indian 
land.32  

In the act, the Indian allotments were considered to be lands in 
trust. These could not be sold or leased within the first twenty-five 
years. To secure the land for Indian ownership, Congress later 
authorized the President to lengthen this period if it were necessary 
tO do sO.33  

In assessing Indian legislation, Congress in 1953 singled out the 
Dawes Act of 1887, and its 1891 amendment (along with the act of 
1871 ending the treaty-making period) as the most important Indian 
legislation of the 19th century.34  The amendment authorized the 
President to allot an Indian reservation in such a manner that each 
Indian living on the said reservation would receive 1/8 of a section or 
80 acres. Should there not be enough land available in the reserva-
tion for this, then the amount available would be divided into equal 
shares. If another ratio had already been agreed upon or would be 
agreed upon with the Indians it would be allowed. All former allot-
ments were increased to at least eighty acres, but if they were al-
ready larger than eighty acres they were not diminished.35  

More important than the new regulations about allotment size 
was the third paragraph of the 1891 act. This paragraph allowed the 

32. 24 Stat 391. 
33. 24 Stat 794. 
34. Report with Respect to the House Resolution ..., 82d Cong., II Sess., House Report 

No. 2503, op.cit., p. 135. 
35. 26 Stat 794-795. 
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Indians to rent out their allotments under the direction of the Secre-
tary of the Interior. According to this law, if the owner of the allot-
ment by reason of age or other disability could not benefit from his 
land or from a portion of it, it could be let for agricultural and graz-
ing purposes for three years and for mining purposes for no more 
than ten years.36  In June, 1896, the leasing periods for agriculture 
and grazing purposes were lengthened to no more than five 
years.37  

Congress also passed other laws to amend and fine-tune the Gen-
eral Allotment Act.38  In its annual appropriations, Congress re-
served large sums for negotiations concerning allotment as well as 
for surveying Indian lands, and the actual allotting of them.39  The 
Burke Act of April 5, 1906, promoted strong enforcement of the 1891 
amendment. The Dawes Act had provided citizenship for those "al-
lotment Indians" who were born in the United States, and who 
would become subject to state and territorial laws.40  The new law, 
named after Charles Burke, a congressman from South Dakota, pro-
vided that the Indian would become subject to state and territorial 
laws only after the full twenty-five years of the trust period, and 
then no territory could deny Indians the equal protection of its 
laws.4  i  According to the Burke Act, those Indians who were born 
within the United States, and who had adopted the "habits of civil-
ization," would be declared full citizens of the United States after 
they had received a patent to their allotment at the end of the trust 
period.42  

The Burke Act authorized the Secretary of the Interior to issue a 
land patent to any allottee he found to be competent to take care of 

36. 26 Stat 795. 
37- 29 Stat 340-341. 
38. In 1888 the Secretary of the Interior was authorized to exchange the Indian allot-

ments for allotments elsewhere for the benefit of the Indians (25 Stat 611-612). In 
April 1904, Congress issued rules for cases in which some Indians might have by 
mistake received two allotments (33 Stat 297, see also 28 Stat 641). In 1901 an 
amendment was passed to the 1894 Annual Appropriation Act to guarantee every 
person of whole or part Indian blood the right to take his case to any United States 
Circuit Court if he had not received an allotment and he felt that he was entitled to 
one under any of the allotment laws. This right did not, however, apply to the 
Quapaw Indians or to the Five Civilized Tribes (31 Stat 760-761; concerning the 
1896 annuities law, see 28 Stat 305). 

39. E.g. 26 Stat 353-354, 29 Stat 340-341, and 30 Stat 85-86. 4°. 24 Stat 390. 
4'. The wording of the act, at least in principle, gave the states the possibility of deny- 

ing equal protection under the law for Indians, but this interpretation is probably 
based too much on the letter of the law, and (possibly even) against the nature of 
it. 

42 34 Stat 182. 
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his own affairs. Through this process, the limits on renting, selling, 
and other actions relating to the allotment could be removed before 
the end of the original trust period. A good month after the Burke 
Act, Congress passed a law related to it, to authorize the Interior 
Secretary to issue a land patent to any and every member of the Sac 
& Fox and Iowa Indians of Richardson County in Nebraska.43  

In his annual report of September 30, 1906, Francis E. Leupp, the 
Commissioner of Indian Affairs, praised the Dawes and Burke Acts. 
He stated that the General Allotment Act provided the Indians with 
the same theoretical possibilities as for Whites. But just as there 
were among Whites, there were also all kinds of people among the 
Indians: some were bright and industrious; some were helpless, 
ignorant, and mean. According to Leupp, experience had shown 
that the former type succeeded if they were left to manage their own 
affairs without the government's interference. The latter type, un-
fortunately, would be unable to take advantage of citizenship. 
Therefore, thought Leupp, legislation was needed to allow the 
Indian Bureau to take care of the helpless Indians. Such legislation 
could at the same time free from supervision the growing number of 
Indians who no longer needed guidance from Washington.44  

Before his 1906 appraisal of the Burke Act, Leupp had been an 
advocate of eliminating the twenty-five year trust period stipulated 
by the Dawes Act. Leupp wanted to transfer control of Indian lands 
to Whites. He articulated a policy of assimilation, but because he 
believed that the Indians' racial traits could not be overcome, he 
proposed that Native Americans accept the control of outsiders in 
the name of progress. For some, that control would come from the 
local Whites who purchased Indian allotments and directed the 
local economy. For others, it would be manifested through federal 
management of their lands.45  

For Eastern reform groups, citizenship was the key to Indian pro-
gress. In 1905 the United States Supreme Court had affirmed the 
citizenship rights of Indian allottees under the Dawes Act.46  Now 
the Burke Act denied these rights for another twenty-five years. 
Therefore the Board of Indian Commissioners and the Indian Rights 
Association opposed the passage of the bill. They felt that this "pro- 

43. 34 Stat 183 & 263. 
House Document no.5, 59th Cong., 2d sess., serial 5118, pp. 27-31, as quoted in 
Prucha (1975), op.cit.. pp. 208-209. 

4' Hoxie(1984). op.cit.. pp. 164-165. 
46. See ibid. p. 219. 
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longed period of exclusion from the duties and rights of citizenship 
is too heavy a price for the Indians to pay for protection by the 
Indian Bureau."47  

Westerner Henry Teller opposed the Burke Act because it created 
the anomaly of a specially protected racial group. The Colorado sen-
ator and some other western congressmen urged an end to the dis-
tinction between the protected Indians and their white neighbors. 
Departing from the principle of equality between citizens, Teller 
warned, would be an end to free government.48  

With the Burke Act and the other laws that supported it, it was 
possible at any time to make allotments of any suitable region and to 
remove the protection of the Dawes Act, which would have guaran-
teed the allotments to be Indian land for at least twenty-five years. 
The 1891 law and the Burke law did indeed act as great promoters of 
the sale of Indian lands. When an Indian had his own piece of land, it 
was quite easy to persuade him to sell it. In the first three years after 
restrictions were eased by the Burke Act, sixty percent of the 
Indians receiving patents were dispossessed of their lands.49  It has 
been calculated that eighty million acres or some 324,000 square 
kilometres of Indian land had passed into white hands by 1920, and 
Whites of course bought the most fertile lands.50  The "official view" 
of the federal government admits that the Indian lands diminished 
by ninety million acres between 1886 and 1934.51  These figures 
represent at least half of all Indian lands of that time. The greatest 
use made of the Burke Act towards this result took place, however, 
after 1906.52  

47.  Ibid, p. 221, where he also refers to the Annual Report of the Commissioner of 
Indian Affairs (1906): 128, 46, and (to) Samuel Brosius to Merrill Gates, October 30, 
1908, Indian Rights Association Papers. 

48_ Cong. Rec., 59th Cong., I Sess., p. 4655. See also Hoxie(1984), op.cit., pp. 220-
221. 

49.  Dippie, op.cit., p. 190. 
'0  Hiisivaara, op.cit., p. 347. 
51  Federal Indian Policies, op.cit., p. 7. 
52. See, for example, Henriksson(1986), op.cit., p. 175, and also the paragraph about the 

amount of land allotted in different periods on p. 178 below. Both of these also to an 
extent support Fredrick Hoxie's argument in his A Final Promise, op.cit., that 
1900-20 is a different phase than 1880-1900. 
Alcohol was often used to make Indians sell their allotments. For this, see also 
Hiisivaara, op.cit., p. 353, and Allan M. Winkler, "Drinking on the American Fron-
tier", in Quarterly Journal of Studies on Alcohol, Vol. 29, No. 2, June 1968, Rutgers 
University Center of Alcohol Studies, New Brunswick, New Jersey, particularly pp. 
430-431. 
A good case-study of the Indian allotments becoming white people's land, is Donald 
J. Berthrong, "Legacies of the Dawes Act: Bureaucrats and Land Thieves at the 
Cheyenne-Arapaho Agencies of Oklahoma", in Arizona and the West, 21 (Winter 
1979), pp. 335-354, reprinted in Roger L. Nichols, The American Indian, Past and 
Present. Third Edition, Alfred A. Knopf, New York, 1986. 

176 



The General Allotment Act and its modification, the Burke Act, 
and other such measures were at least partly the result of western 
pressures to open Indian lands for white settlement. These laws 
aided the allotment and sale of Indian lands. Only in very few 
exceptions were settlers able to receive Indian reservation land 
without paying for it. Despite the contrary view of Henry Teller,53  

the allotment acts can be seen as a clear sign of a change in Indian 
policy from isolation to assimilation. From then on, Congress de-
sired that the Indians emulate the life patterns of white farmers. 
They were therefore allotted lands near those of the Whites. The 
fears of a new 1862 Minnesota Sioux revolt had vanished. 

The Dawes Act was a culmination of the reform and assimilation 
efforts of the 1880's. It produced no drastic shifts in policy. On the 
contrary, it embodied a number of ideas and expectations that al-
ready had gained acceptance and become part of government ac-
tion. Allotment was a vehicle to speed the Indians' climb up the lad-
der of linear development. Reformers believed that civilization was 
impossible without individual ownership of land. Allotment was 
part of the drive to individualize the Indian, and it became the ob-
session of those politicians who dedicated themselves to "uplifting" 
him. As owners of private property, Indians were supposed to adopt 
the Puritan work ethic. They were also somehow supposed to attain 
enough sophistication to demand legal protection of their rights, and 
obtain education for their children.54  The Indian was to learn the 
idea of home, family, and property, as senator George Hunt Pendle-
ton of Ohio put it.55  

Individual Allotment Acts 

The idea of allotment expressed in the Dawes Severalty Act was 
based purely upon a theoretical belief in the superiority of private 
ownership of land, not on any familiarity with the Indians and their 
cultures or any investigation of actual conditions.56  No wonder then 

53. See p. 170 above. 
54' See Coleman, "Problematic Panacea: 	", op.cit., p. 143; Hoxie(1984), op.cit., pp. 

70-71; and Prucha(1976), op.cit., pp. 227-228, 231-232; and Prucha(1985), op.cit., 
p. 23. 

"- Congressional Records, Vol. 11, 46th Cong., III Sess., 1881, as quoted in D'Arcy 
McNickle, "Indian and European: Indian-White Relations from Discovery to 1887", 
in American Indians and American Life, The Annals of the American Academy of 
Political and Social Science, Volume 311, Philadelphia, May 1957, p. 11. 

56. Also e.g. Debo (1966), op.cit., p. 22. 
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that Indians protested against allotment.57  And the protests were 
many, since the Dawes Act alone was not enough to allot every 
reservation; it could not change Indian treaties or Indian agree-
ments. Rather, it became an expression of United States Indian pol-
icy. Additional regional and local laws were needed to divide the 
lands of each reservation.58  

When observing the division into regions (as in the previous 
chapter) and viewing the allotment acts chronologically, it becomes 
clear that allotment had already begun in almost every region 
before the General Allotment Act was passed. Only in the states and 
territories of the Four Corners area was reservation allotment de-
layed until the middle of the 1890's.59  On the other hand, the few 
reservations in the East and South were barely touched by allot-
ment. The only exception was that created by the law of June 1, 
1872, which divided into private property the lands of the Me-shin-
go-me-shia band of the Miami Indians in Indiana. According to this 
law any portion of the allotted land could be rented for no longer 
than three months, prior to 1881 when the Miamis and their child-
ren were to become citizens of the United States. Their allotments 
would then become similar to any other private property in the 
State of Indiana.60  

As table 5 shows, the number of allotments was greatest right 
after the acceptance of the Dawes Act. It continued to be high for a 
period of almost ten years, and then again from 1904 to 1907. Eight 
times as much land was allotted from 1900 to 1921 as from 1887 to 
1900, most of the allotment taking place between 1900 and 1910.61  

In the Northern Midwest, the allotment of Indian reservations 
began prior to the Civil War. The Commissioner of Indian Affairs 
announced in 1859 that both the Oneidas and the Menominees of 
Wisconsin wanted to survey their land and to divide it into severalty 
for private ownership. The Commissioner considered this a sign of 

57. McNickle (1957), op.cit., p. 11, claims that Indians protested against allotment in 
every single case. 

58. All allotment laws are naturally also reservation laws, and a distinction between 
"allotment laws" and other "reservation laws" is, particularly after 1887, very diffi-
cult if not impossible to make. Most of the opening of Indian reservations for white 
settlement, especially at the beginning of the 20th century, resulted from allotment, 
even though this was not always necessarily or specifically mentioned in the `open-
ing law." 

59. See the table of allotment laws by region below on p. 180. 
6o. 17 Stat 213-214. 
61. Lawrence C. Kelly, "The New Frontier: The 20th Century West. Indians in the 20th 

Century West", cassette curriculum, everett/edwards, inc., florida, 1979, a cassette 
recording. 
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the Indians' beginning to understand the need for a change in their 
life-style in order to secure their happiness and well-being in the 
future.62  

An early stage of allotment in the Midwest is also represented by 
the order given within the Annual Appropriation Act of 1865. This 
order gave the Stockbridge-Munsee chiefs, warriors, and heads of 
family the right to choose for themselves homesteads, on which 
they would not need to pay tax. The reservation lands they would 
leave would, however, be sold to white settlers.63  The Brothertown 
Reservation was consequently so allotted. In 1878 Congress author-
ized these Indians to give title to their reservation allotments to cer-
tain people chosen by them from outside the reservation tribe.64  

Most of the allotments in Wisconsin and Minnesota after the Seve-
ralty Act concerned the lands of the Chippewa or Ojibwa(y). Several 
laws were passed both in the 19th and in the 20th century for allot-
ting these lands.63  James McLaughlin, the agent largely responsible 
for the incident at Wounded Knee in 1890, engineered many agree-
ments with different Indian communities. In 1902 he made an 
agreement with the the Minnesota Red Lake Chippewas. In this 
agreement, the United States promised to pay one million dollars 
for a portion of their reservation. The Indians were to become set-
tlers with allotments of 160 acres on the diminished reservation.66  

Congress, however, modified the agreement in such a way that the 
federal government would not need to pay the lump sum. Instead, 
the surplus lands would be sold for no less than four dollars per acre 
for the benefit of the Chippewas.67  Such a policy had already 
become standard. 

Although some Indian lands in the Central Plains had already 
been allotted prior to the 1880's,68  the Omaha Law of August 1882 
can be considered as the first actual allotment act for this region. 
This law authorized the selling of part of the Omaha Reservation. 
The remaining part was to be allotted according to the principles 
which were confirmed five years later in the passage of the Dawes 

62. Report of the Secretary of the Interior, 1859, op.cit., pp. 374-375. 
63. 13 Stat 562. 
64. 20 Stat 513-514. 
65. See. e.g.. 25 Stat 642-646 (see also 16 Stat 721). 26 Stat 794, 28 Stat 970-971 (see 

also 10 Stat 1109). 31 Stat 766, 32 Stat 400-404 & 795, 33 Stat 539, and 35I Stat 
1217. 

66. 32 Stat 1009. and 33 Stat 46. 
67. 33 Stat 46-50. 
68. See Indians of the Central Plains, op.cit., pp. 11 & 13. 
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TABLE 5 

Major Allotment Laws by Region, 1875-1907 

111111111111111111111111111111111 
Year 
	

888888888888888888888888899999999 
777778888888888999999999900000000 
567890123456789012345678901234567 

Midwest 
Wisconsin 	 x 	x 	x 	x 
Minnesota 	 x 	x x x 

x 
x 
x 

Great Plains 
Dakota(s) 

Kansas & Nebraska 

	

x xxxx 	xxx 

	

x x 	x 
x 

x 	x xxxx x xx 	x 

Northern Mountains 
Wyoming 	 x 	x 
Montana 	 x 	x xx x 	x x 

x 
Idaho 	 xx x x 

x 

Central Mountains 
New Mexico 	 x 
Colorado 	 x x x 
Utah 	 x xxx x 

West Coast 
Washington 	 x x xxx 

	

x 	 x 
x 

Oregon 	 x x x 	x x 
California 	 xxx x 	x x 

x 
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Act. For the first twenty-five years, an allotment of forty acres from 
the surplus lands was to be given for each newborn child; lands not 
allotted would remain tribal property.69  

The Winnebagos, who lived on a reservation adjoining the Oma-
has, experienced allotment from 1887 onwards.70  Both tribes lived 
on relatively productive farmland. Whether out of fear of the alter-
natives or a conviction that they had no choice, many of these 
Indians were willing to accept their allotments.71  

In 1885, the Sac & Fox and Iowa lands were sold in Kansas and in 
Nebraska. If any of the Indians wanted to remain in the area, they 
were to be given a private lot of land of 80 or 160 acres. For those 
who wanted to leave, the Secretary of the Interior was authorized to 
find a new reservation, the lands of which would be allotted as soon 
as the Indians should want it.72  

The Sioux Acts of 1888 and 1889 specified parts of the Great Sioux 
Reservation as the reservations of Pine Ridge, Rosebud, Standing 
Rock, Cheyenne River, Lower Brule, and Crow Creek.73  The parti-
tioning of the Great Sioux Reservation had been an issue in Con-
gress since the mid-1880's.74  The discussion was not, however, 
much concerned with the necessity or the usefulness of the parti-
tioning, let alone the possible opinion of the Indians about it. Sena-
tor Henry Teller's attitude was typical; his suggestion was that Con-
gress, rather than doing as the Indians wanted, should settle them in 
the most suitable areas.75  Most of the debate dealt with settlers' 
rights and duties in the land to be opened, and with monetary com-
pensation for the Indians. The earlier Indian treaties were also often 
mentioned. 

Teller demanded that a coherent policy towards treaties should 
be followed: either reject or keep them. He felt that the 1868 Sioux 
treaty had already been broken. The treaty promised the Sioux 
houses, schools, and all kinds of equipment. Had the treaty been 
kept, said Teller, the Sioux would probably have been the richest 

69. 22 Stat 341-343. 
79. 25 Stat 240. 
71• Hoxie(1984), op.cit., p. 27. 
72. 23 Stat 351-353 and 24 Stat 367-368. 
73. 25 Stat 95 & 888. 
74. Cong. Rec., 49th Cong., I Sess., p. 529. For the proceedings of the bill in Congress, 

see also Cong. Rec., 49th Cong., I Sess., pp. 553, 575-577, 688, 723, 758-764, 848-
853, 890-895, 929-935, 958-959, 1061, 2626, & 2880; and 50th Cong., I Sess., pp. 29, 
248, 334, 1116, 1335, 1923-1928, 2050, 2311, and 2410-2413. 

76. Cong. Rec., 49th Cong., I Sess., pp. 763-764. 
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society in all of the United States. Teller calculated that the federal 
government owed the Indians as much as 2,229,000 dollars. The 
junior senator from Nebraska, Charles F. Manderson, felt that it 
would have indeed been stupid to pay such a sum to the 20,000 
Sioux. Teller admitted this, but reasoned that the agreements made 
with the Indians should be honestly kept, and at least a portion of 
this sum should be paid to the Indians. The Coloradoan thought that 
there was no point in collecting Indian money if at the same time 
the Indians were left to live in poverty.76  

In Senator Dawes's opinion, the purpose of the partitioning of the 
Great Sioux Reservation was to move the Indians to allotments all 
over the Dakota Territory and as far away from each other as possi-
ble. This would aid in the overseeing of the Indians and in the less-
ening of the potential military threat of the Lakotas.77  It would also 
serve to break tribal ties and help the Indians to assimilate into the 
mainstream population of the United States. 

William B. Allison from Iowa did not believe that the Sioux had 
made any improvements on their lands; therefore, he did not care 
much if so-called improvements were not paid for. Dawes admitted 
that the improvements were not large, but claimed that there had 
been at least some improvements during the past ten years. Senator 
Manderson did not much value the Sioux as farmers either, and he 
also doubted the improvements. The Sioux he had seen at Pine 
Ridge still lived in teepees, even when the government had given 
them houses and farming equipment. Henry Teller then referred to 
a report of the Secretary of the Interior in 1883 which indicated that 
the Sioux themselves had built 2,519 houses on the reservation. 
Charles Manderson accepted that the Sioux had been the builders, 
but claimed that the government had paid the construction costs. 
Teller replied that the government had acted in conformity with the 
terms of the treaty, terms which stipulated such payments.78  

Preston Plumb from Kansas also did not consider it necessary to 
pay a large compensation to the Indians for the land they would 
relinquish. In his opinion, the natives would not gain much from a 
large sum of money — quite the contrary. Money, he believed, 
would only result in the decay of Indian life because it would sap 

76. Cong. Rec., 49th Cong., I Sess., pp. 760-761 and 894. About the Fort Laramie 
treaty, see 15 Stat 635. 

77. Cong. Rec., 49th Cong., I Sess., p. 759. 
78. Ibid, pp. 759-760. 
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Indian initiative. Besides, as Plumb saw it, the law would still leave 
the Sioux with a lot of land: even as much as 4,000 acres for each 
family of six, which he thought to be much too much. Teller agreed 
with this. He calculated that as many as 83,000 farms of 160 acres 
each could be formed out of the remaining reservations, while the 
Sioux at the moment cultivated only ten acres per family at the 
most.i9  

In the House, Thomas G. Skinner supported the partitioning and 
allotting of the Great Sioux Reservation. He argued that if the 
22,000,000 acres of the reservation were to be divided equally for all 
the 25,000 Indians, each would receive 900 acres (actually 880). Such 
savage and uneducated "blanket" Indians could not possibly culti-
vate all that land. Even after the partition, each Indian would still 
have 500 acres in the new reservations, and the sale of the relin-
quished lands would bring the Sioux more than 4.5 million dollars. 
This was more than enough to cover their needs — including edu-
cation.80  

The partition law promised each Santee Sioux an allotment of 
one-quarter or one-sixth of a section of the reservation in Nebraska. 
The allotments made in 1874 were also confirmed. For the "new 
smaller reservations," the President was authorized to execute an 
allotment any time he felt it to benefit the Indians. Five years were 
to be allowed for an Indian's choosing of an allotment, and the land 
would be in trust for the first twenty-five years. This period could be 
prolonged by the President for no longer than an additional ten 
years. Those Indians who preferred to reside outside the new reser-
vations would get their allotments in the area in which they lived. 
The Poncas would get their allotments in the area of the old Ponca 
Reservation, which had become part of the Sioux Reservation by an 
error in the Fort Laramie treaty of 1868.81  

The Indians were lured into becoming allottees by the promise of 
two milk cows, a pair of oxen, a hoe, a plow, seed corn for two years, 
and $20 in cash.82  The actual allotment of the new smaller Sioux 
reservations did not take place, however, until the 1890's, after the 
Sioux had first been pressured to accept the terms of the above-
mentioned laws.83  And even this allotment was done illegally, as the 

i9  Ibid. pp. 894-895. see also p. 931. 
80. Cong. Rec.. 49th Cong.. II Sess., p. 2880. 
81. 25 Stat 96-101. Of the Fort Laramie treaty, see 15 Stat 635. 
82. See 25 Stat 101. 
83. 26 Stat 760-761 & 1554-1557, and 29 Stat 342-343. For more on the process for 

these allotments see e.g. Brown (1971), op.cit., pp.329-341, and particularly Utley 
(1973), op.cit. 
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Supreme Court discovered a hundred years later. 
At the beginning of this century allotment continued and addi-

tional laws opened several portions of Sioux land for white settlers. 
In 1901 James McLaughlin negotiated an agreement with the Rose-
bud Lakota. In this agreement the Indians relinquished a large part 
of their unallotted land, and the government promised to pay them 
$1,040,000 for it. Congress decided, however, not to pay this sum but 
to sell the relinquished lands for the Indians at no less than three 
dollars an acre. It was the same procedure as in the agreement nego-
tiated by McLaughlin and the Chippewas in 1902 mentioned above. 
On the Sioux lands, as was the case with the general survey, part of 
the land was reserved for schools and other public purposes. For 
this land the government promised to pay $2.50 an acre.84  

In 1904 Congress also ratified an agreement with the North Dako-
ta Sisseton, Wahpeton, and Cuthead bands. The United States 
agreed to pay $345,000 for the 64,000 acres which were not included 
in their reservation because of a mistake in the 1875 survey. Con-
gress once again, however, was not willing to pay the sum but 
decided to sell the Dakota lands for the Indians at no less than $3.50 
per acre.85  Based on the allotment laws and the treaties and agree-
ments on allotment, Presidents Benjamin Harrison, Grover Cleve-
land, and Theodore Roosevelt then opened large portions of the 
Sioux lands in the northern Plains for white settlers.86  

In contrast to the Sioux case, the United States not only agreed to 
sell land from the Arikara, Gros Ventre, and Mandan Indians of Fort 
Berthold to the settlers for the benefit of the Indians, but also agreed 
to buy it. In the Fort Berthold Allotment Act in 1891, the federal 
government promised to pay the annual sum of $80,000 for ten years 
for the relinquished lands which were meant to be opened for white 
settlers according to the homestead acts.87  A half a dozen other 
allotment acts or agreements on allotment, had the effect of split-
ting, allotting, and in most cases opening up for sale, lands of the 
Kickapoo, Otoe and Missouria, Potawatomi, Shawnee, and also the 

84. 33 Stat 254-258. 
85. Ibid, 319-324. 
86. In addition to the above mentioned, see, e.g., 26 Stat 1035-1039, 27 Stat 1017-1021, 

28 Stat 314-320, 29 Stat 866-868, 31 Stat 790, 33 Stat 2354-2358 & 2638-2372, 34 
Stat 124-126, 35I Stat 1230-1232, and 36 Stat 29, 36-38, & 2035. 

87. 26 Stat 1032-1035. See also 27 Stat 979-980, in which President Harrison informs 
the public that the law just mentioned is in full force, and that according to it a 
portion of the Fort Berthold area is still reserved for the use of Indians only. 
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lands of the New York Indians who had been removed to Kan-
sas.88  

The allotment laws for Indian lands in the mountain states and 
territories do not differ much from the respective laws for reserva-
tions on the central and northern Plains. Excluding the 1882 Crow 
Allotment Act,89  all severalty laws for the mountain area were 
passed after the 1887 Dawes Act. In the Four Corners area the allot-
ment began only in the mid-1890's. 

In 1904 a commission was appointed to allot the Uncompahgre 
Indian lands in the Utah Territory, as had been agreed to in the 1880 
treaty. The surplus lands would be opened for white settlement 
according to the homestead and mineral land laws. The same com-
mission was also to negotiate about the relinquishment of the Uin-
tah Reservation "surplus lands."90  Apparently these negotiations 
were not successful; four years later a new commission had to be 
appointed to renegotiate the allotment of the Uintah lands. This 
commission was also to arrange allotments for those Uncompahgre 
Utes who had not received them in their own reservation.91  

In 1894, Congress ratified an agreement with the Nez Perce. 
These Indians gave away a portion of their Lapwai Reservation in 
Idaho and were guaranteed, should they so desire, the right to 
receive allotments in the relinquished area. For the ceded lands the 
government would pay $1,626,222.92  The following year Grover 
Cleveland opened the unallotted lands for white settlement.93  

In 1888 Congress passed a law to allot and sell the lands of the 
Bannock and Shoshone reservation at Fort Ha11.94  The following 

sa 24 Stat 219 and 30 Stat 909-910 (compare this with 13 Stat 624), 25 Stat 84, and 26 
Stat 552, and 652-653 (compare this with 16 Stat 53, and 18 Stat 295). 

89. The Crow Act allotted the remaining reservation lands in a manner which gave 
each Indian either 1/4 or 1/8 of a section of arable land and a similar amount of 
grazing land. The allotments could not be sold for 25 years, after which period the 
President could give the Indians a full title to the land at whatever time he saw fit. 
To compensate for the allotment, the government would pay the Crows an annual 
sum of 830.000 for twenty-five years, and the Secretary of the Interior would decide 
about the rental of the allotments for this period (22 Stat 43). A Crow Agreement in 
1890 brought more lands into allotment and opened them for white settlement (26 
Stat 1039-1043). A couple of years later the President opened them for settlers (27 
Stat 1034-1043). A new agreement was made in 1899 and ratified in 1904 (33 Stat 
352-362, see also 29 Stat 341). In 1907 President Roosevelt opened these lands for 
white settlers (36 Stat 19-20). 9°- 28 Stat 337-338. The law talks about "treaty", even though the 1871 law had 
already supposedly ended all treaty-making. 

91. 30 Stat 429-430. 
92. 28 Stat 327-332. 
93. 29 Stat 873-876. 
94- 25 Stat 452-457. 
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year the Shoshone, the Bannock, and the Sheepeater Shoshone all 
moved to Fort Hall and gave up the Lemhi Reservation as a punish-
ment for their unsuccessful revolt of a year earlier. The newcomers 
at Fort Hall were also to get allotments.94  The law of 1900 ratifying 
treaties and agreements with the Shoshones and Banrocks of Idaho 
required the Indians to give up a southwest portion of their reserva-
tion in return for $600,000. The Indians, however, refused to be 
removed from the area against their will. The Shoshones and Ban-
nocks living in the area had been promised they could use the relin-
quished lands as long as these lands remained part of the public 
domain.96  

An agreement with the Blackfoot on May 1, 1888, divided their 
lands into 40 to 160 acre allotments as a trust area for thirty-five 
years.97  A Ute agreement made in the same year was rejected by 
Congress in 1895. Instead, Congress authorized the Secretary of the 
Interior to give allotments within a year to all Indians of the South-
ern Ute tribe he thought were eligible. The allotments would be 
given from the lands in their reservation in Colorado. Those who 
would not accept this plan, could still continue to live on "common-
ly owned" reservation land. The surplus lands outside this reserva-
tion would, however, be sold to Whites.98  A proclamation by William 
McKinley scheduled the opening of the land in 1899.99  

In April 1904 Congress decided to allot the Flathead reservation 
in Montana' 00. Three years later the Secretary of the Interior was 
authorized to cancel the allotment of the Jicarilla Apache lands in 
New Mexico. Congress wanted to organize a new allotment and give 
each Jicarilla no more than ten acres of arable land and 640 acres of 
other types of land.101  The Fort Belknap Indians in Montana were 
saved from allotment when an 1895 agreement recognized their 
lands to be more suitable for cattle ranching than for farming.102  

On March 3, 1885, Congress passed an allotment act for the Uma-
tilla Reservation in Oregon. This law divided the agricultural land of 
the reservation into allotments in the ratio specified later in the 
Dawes Act. In addition, however, the law reserved for the Indians' 

95. Ibid, 687-688. 
96. 15 Stat 673, 29 Stat 341, and 31 Stat 672-676. 
97. 25 Stat 115. 
98. 28 Stat 678-679. 
99. 31 Stat 1947-1953. 

100. 33 Stat 302-306. 
1°I. 35I Stat 1413-1414. For the original allotment, see 24 Stat 389. 
102. 29 Stat 350-351. 
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use a "reasonable amount" of pasture and forest land. Such an 
amount could not exceed 120,000 acres and must be in as compact a 
form as possible. This acreage would also include the 640 acres of 
agricultural land required for the use of an industrial farm and its 
school. The allotments were to be held in trust by the United States 
for twenty-five years. Surplus lands were to be sold at no less than 
$1.25 per acre, and all improvements made by Indians on such land 
were to be compensated for individually for each Indian in question. 
The money received from the surplus lands would be deposited in 
the U.S. Treasury for the Indians. An exception was the twenty 
percent to be used immediately to improve the conditions of the 
Umatilla Indians, and a sum of $20,000 to be used to establish the 
industrial school. 1°3  In 1902 the unallotted Umatilla lands were 
opened for sale.l °4 

The Umatilla Allotment Act was the first law to be based on the 
"superior idea" of private land ownership, which divided Indian 
lands into severalty in the West Coast states and territories. It was 
also the only such law passed prior to the Dawes Act. All the other 
allotment laws for Indian reservations in California, Oregon, and 
Washington were signed after the General Allotment Act — in the 
1890's and later. There is no major chronological clustering of these 
laws. At the most, we can say that allotment was somewhat more 
lively in California from 1890 to 1892 and in the Northwestern states 
from 1893 to 1894 and from 1903 to 1906.1°5  

The first expressed wish to divide Indian lands into severalty in 
Washington appeared in the Annual Indian Appropriation Act of 
August 19, 1890. This law established a commission to investigate 
possibilities for allotting the Puyallup Reservation lands.'°6  Three 
years later Congress appointed another commission to look for 
lands in the allotted Puyallup Reservation which would not be 
needed as Indian homesteads.107  The 1895 Annual Appropriation 
Act confirmed the commission's task and decided to pay for its 
expenses of $14,000 out of the money to be received from the selling 
of the surplus Puyallup lands.108  Again in 1896, Congress reserved 
another $4,000 for the expenses of the commission, whose work was 

103. 23 Stat 340-343. 
104. 32 Stat 720. 
los. See above the table on reservation laws by region on p. 226. 
los. 26 Stat 354-355. 
107. 27 Stat 653. 
108. 28 Stat 894. 
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expected to be completed by December 1, 1896. This money, of 
course, would also be reimbursed from the profits of the forthcom-
ing sale. 1 09  The commission succeeded in locating excess Puyallup 
land. On April 28, 1904, all limits concerning the sale and rental of 
the allotted lands to Whites were removed."' 

The allotting and opening up of the Puyallup lands were largely 
due to the rising needs of the rapidly growing city of Tacoma. Re-
sponding to their constituents, Congressmen from the State of 
Washington introduced and supported legislation to terminate the 
trust titles by which the Puyallups held their land according to the 
treaty made at Medicine Creek in 1854.111  

Congressmen who opposed opening the Puyallup lands insisted 
that canceling trust patents would produce a riot of speculation and 
fraud. Older senators like John M. Palmer of Illinois and James K. 
Jones of Arkansas thought that the government should honor its 
obligations to the tribe. Henry Dawes, who had retired from the 
Senate in 1893, and Herbert Welsh, the founder of the Indian Rights 
Association, supported Palmer and Jones in advocating a "gradual 
operation" of the allotment law. Western senators rejected these 
paternalistic ideas. If some assimilation was good, was not more 
even better? Besides, 40,000 residents of Tacoma, "flesh of your 
flesh and bone of your bone," needed the land.112  

Other similar demands would follow, and other Indians would 
lose their land. During the 1890's Congress passed several laws to 
allot the lands in California of the Round Valley Reservation, the 
Siletz Reservation, and the Colville Reservation:13  The Mission 
Indian Law in 1891 authorized the Secretary of the Interior to dis-
tribute to each head of a Mission Indian family no more than 640 a-
cres. At least 160 acres were to be grazing land, and in addition, 
there was to be no more than another 20 acres of arable land. Indi-
vidual Indians over twenty-one were to get at least eighty but no 
more than 640 acres of grazing land and no more than ten acres of 
arable land.' 14 

In June 1892 Congress decided to open the former Klamath 

109  29 Stat 341. 
Ila 33 Stat 565. 
nl. Hoxie(1984). op.cit.. pp. 148-149. 
112. Ibid. pp. 149-151. 
113. 26 Stat 658-659. 28 Stat 323-326 & 332-336, 29 Stat 341, 34 Stat 55-56 & 80-

82. 
114. 26 Stat 712-714. 
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Reservation lands in California by giving the Indians the possibility 
of applying within a year to the Secretary of the Interior for an 
allotment as described in the Dawes Act. The Secretary was author-
ized to select permanent locations for the Indian villages of the 
area.11 J  

In 1904 the Grande Ronde Indians relinquished all of their unal-
lotted lands. The United States had promised in the agreement with 
them to pay $28,500 for the 25,791 acres of Indian land. Congress, 
however, decided to ignore this when ratifying the agreement and, 
without mentioning any sums, decided their only obligation was to 
sell the said lands for the benefit of the said Indians."" The federal 
government, however, did pay $3,900 to each Indian of Port Madi-
son, Washington, as compensation for the lands they had relin-
quished in 1904.117  

A big blow against Indian self-government was the decision in 
1908 which authorized the sale of the lands of under-age Yakimas in 
the State of Washington.118  With this law the government could 
make Yakima children landless. Such children could neither com-
prehend what was happening, nor — obviously — give meaningful 
consent. 

Many individual and regional allotment laws were very similar to 
the "reservation laws" discussed in the previous chapter: often they 
were introduced, supported, and passed for the same reasons as the 
reservation laws. The noble motive of "uplifting" the Indians, how-
ever, always played a role in swaying at least some Congressmen 
towards allotment. 

115. 27 Stat 52-53. 
116,  33 Stat 570. 
117 Ibid. 1078-1079. 
118. 35B Stat 49. 
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11. The Indian Territory and 
Oklahoma Land Laws 

The Oklahoma District 

The state of Oklahoma has a very special role and meaning for 
Native American history. The settlement, land, and other laws con-
cerning Oklahoma are closely related to the problems of Indian laws 
in general, but as the last place of refuge for Native Americans, 
Oklahoma had an exceptional status. For the Five Civilized Tribes, 
Oklahoma even enjoyed special protection under the law which the 
common reservations lacked. 

Even as early as the colonial period of American history, white 
people had thought about removing the Indians and collecting them 
into one large area. The Royal Proclamation of 1763, by prohibiting 
Whites from settling west of the Appalachians, also aimed at this 
purpose) i The idea of removal prevailed throughout the first admin-
istrations of the independent United States, and in the 1830's the 
federal government was again busy building a permanent Indian 
frontier. Congress passed a law to remove to the west, into an Indian 
territory, all Indians who were living east of the Mississippi2. This 
Indian Territory soon shrank from all the lands west of the river, 
mainly to an area between Texas and Kansas. In the 1830's some 
Alabama, Biloxi, and Yuchi Indians were removed into this area. 
They were followed by the Cherokee, Creek, Choctaw, Chickasaw, 
and Seminole. During their trip on the "trail of tears" in the winter 
of 1838-1839, according to some estimates, a fourth of the Chero-
kees died because of cold and hunger. In the succeeding decades 
many midwestern and even western tribes suffered the same 
fate.3  

'- For more on the 1763 Royal Proclamation, see e.g. Gibson, op.cit., p. 247, and Jose-
phy (1969), op.cit., pp. 313 and 361. 

2. See 4 Stat 411. 
3. For more on the Indian removal to the Indian Territory, see, e.g., Report with Re-

spect to the House Resolution ..., 82d Cong. 2d Sess., House Report No.2503, op.cit., 
pp. 268 and 1054-1064, and Gibson, op.cit., pp. 307-329, Hagan (1961), op.cit., pp. 
66-91, Henriksson (1986), op.cit., pp. 72-79, Rogin, op.cit., Satz, op.cit., and 
Young (1981), op.cit. 
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After the trail of tears, both the political and the social develop-
ment of the Cherokees, Creeks, Chickasaws, Choctaws, and Semi-
noles was, in white opinion, so rapid that these Indians were soon 
given the honorary title of the "Five Civilized Tribes.'4  The Civil-
ized Tribes enjoyed a special status compared with the other 
Indians. In the Indian Territory, for example, they had almost total 
autonomy, at least at first. The United States had an agent for the 
tribes in Muskogee, in the Creek Nation, but his position was purely 
diplomatic and consultative. Only very few of the agents tried sin-
cerely to take part in tribal affairs or even to find out about them. 
The Choctaws, for example, continually arranged censuses, and yet 
the agents' reports are filled with wild guesses of the numbers and 
economic situation of these Indians.5  

The organization of the New Mexico Territory in 1850 and the 
Kansas Territory in 1854 limited the Indian Territory to the south-
ern Plains north of the Red River in the valleys of the Washita, 
Canadian, Cimarron, Arkansas, and Neosho rivers, an area of which 
approximately half belonged to the Five Civilized Tribes6. 

During the Civil War, many Indian-Territory tribes or portions of 
them joined the Southern forces. The Union, of course, tried to take 
countermeasures. On November 16, 1861, the Commissioner of 
Indian Affairs William P. Dole send a letter to the Creek chiefs and 
head men on behalf of "their Great Father," assuring them that the 
United States meant to do them no harm. Instead Dole promised to 
send them ammunition as stipulated by the treaty if the Five Civi-
lized Tribes would only be "ready to do their part in keeping the 
Treaty, and defending the Old Flag of the United States, under 
which they have for so many years had protection and happiness." 
Dole also wrote to Major General Hunter to warn him about the 
Confederate agent, Albert Pike, who was working with the Indians, 
preaching the final fall of the Union and trying to lure the Indians 
into making treaties with the South.7  

Dole, however, was already too late. During the summer and the 
autumn of 1861 more than ten Indian groups had already signed 
treaties with the Confederate States of America, the first group 

Foreman, Grant, The Five Civilized Tribes. Norman, Oklahoma, 1934, as quoted in 
Debo (1972), op.cit., p. 5. 

5-  Debo (1972), op.cit., p. 9, refers also to Debo, Angie, The Rise and Fall of the Choc-
taw Republic (Norman, Oklahoma, 1934), p. 111n, 114n & 221-222. 

6. See also the map above on p. 191. 
7. Bureau of Indian Affairs, Letters Sent, 67, pp. 79-82. 
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being the Creek Nation on July 10.8  This led the United States to 
nullify all treaties with these groups, and to withhold their rights to 
any annuities or other possible payments.9  

After the war, the Civilized Tribes and their neighbors still 
formed a considerable power on the southern Plains. The South's 
defeat gave the United States more say in the reorganization of the 
Indian Territory, but it was not yet in a position to enforce its 
demands. Many Indian Territory tribes had also fought on the Uni-
on side, and these Indians could not be treated as enemies. Besides, 
the Indians seemed to be able to settle their domestic grievances 
much faster than the Whites of the North and the South. If necessa-
ry, the Five Civilized Tribes could form a strong political and even 
military obstacle against white plans. 

In 1865 the U.S. government sent a special commission under 
Indian Commissioner Dennis N. Cooley to negotiate with the Indian 
Territory tribes 10. As conditions for a treaty, the United States sug-
gested that each Indian nation and tribe should make a permanent 
and final treaty not only with the United States but also with each 
other; the Indian Territory Indians should help the United States to 
encourage the Plains Indians to live in peace with each other as well 
as with the Indian Territory tribes, and with the United States. Sla-
very was to be abolished; portions of the Indian-Territory land 
would be reserved for the use of the Indians in Kansas and for other 
friendly Indians; a coherent territorial government would be estab-
lished in the Indian Territory; and no Whites would be allowed into 
the area with the exception of government officials and other such 
people.'' Slavery of course was ended throughout the nation by the 
thirteenth amendment, rendering that part of the suggested treaty 
unnecessary. Congress even supported the settling of the Indian 
Territory with black freedmen12. 

8. House Executive Document no.1, 39th Cong., 1st sess., serial 1248, pp. 480-483, as 
quoted in Prucha (1975), op.cit., p. 97. In addition to the Creeks, the other groups 
who made treaties with the Confederates were the Choctaws and Chickasaws on 
July 12, the Seminoles on August 1, the Shawnee, Delaware, Wichita, and affiliated 
tribes on August 12, the Prairie Comanches also on August 12, the Senecas of the 
Neosho Agency and the Senecas and Shawnees on October 4, the Quapaws also on 
October 4, the Cherokees on October 7, and the Great Osages on October 21, 
1861. 

9. House Executive Document no. 
quoted in Prucha (1975), op.cit. 

1°. Prucha (1975), op.cit., p. 96. 
II. House Executive Document no. 

quoted in Prucha (1975), op.cit. 
12. See e.g. Cong. Rec., 47th Cong. 

418-419. 
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The Indians did not like all the measures mentioned above. They 
opposed particularly the idea of organizing the Indian Territory into 
a regular United States territory, because it meant a considerable 
shift of power from the Five Civilized Tribes to Congress.13  The 
Indians succeeded for several years in preventing the establishment 
of a territorial government14, but they failed to keep all their lands, 
many of which they had to relinquish in 186615. Other Indians, 
including the Arapahoes, Cheyennes, and Comanches were then 
removed onto these lands16. In 1872 Congress organized reserva-
tions in the Indian Territory for the Potawatomi, Shawnee, and 
Osage17. The following year, Congress authorized the Secretary of 
the Interior to negotiate with the Creeks for the relinquishment of 
their area, which was now occupied by the "friendly Indians."18  The 
Five Civilized Tribes were supposed to be paid for the lands they 
ceded, but at least the Cherokee land which had been relinquished 
in 1866 remained unpaid for in 188319  

Even as the education and judicial laws passed by Congress20  
gradually developed for the Indian Territory an almost military type 
of territorial administration that closely resembled a normal territo-
rial government, Indian resistance never ceased. In January of 1874 
William Allison from Iowa presented to the House a memorandum 
from an Indian Territory delegation. This memorandum explained 
that the Indians well understood the meaning of the 1866 treaties 
and therefore wanted to express their opposition to any establish-
ment of a territorial government without their consent. A month 
later the same memorandum was read in the Senate.21  

The Indian delegation also protested against the decision to esta-
blish the office of a Superintendent of Schools in the Indian Terri-
tory22. As late as 1900, Nation Green McCurtain, the Head-Chief of 
the Choctaw, and D.H. Johnston, the Chickasaw Governor, opposed 

13  Prucha (1975), op.cit., pp. 96 and 169. 
14. Ibid, p. 169. 
15' See 14 Stat 799; Prucha (1975), op.cit., pp. 98-101; and Gibson, op.cit., pp. 385- 

386. These treaties, however, did require the Indians to establish a general council 
for the government of the Indian Territory. 

16. See e.g. 14 Stat 755 & 766, 15 Stat 594, 17 Stat 190 & 462, and Cong. Rec., 48th Cong., 
II Sess., p. 1022. See also above pp. 222-228. Also compare the maps above on pp. 
257 and 261. 

17. 17 Stat 159-160 and 228-229. 
18. Ibid, 626. 
19. Cong. Rec., 47th Cong., II Sess., No.40, pp. 11-12, and No.41, p. 44. 
2°. See above chapter 7 on educational laws. 
21. Cong. Rec., 43rd Cong., I Sess., pp. 771 and 1665. 
22. Ibid, p. 4412. 
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the collecting of taxes for the education of children in the Indian 
Territory23. 

The Osage and the Cherokee protested against the prospective 
territorial government in 187524, and a year later people of the Flint 
District of the Cherokee Nation appealed to Congress because they 
had heard to their great sorrow that Congress intended to establish 
for the area a territorial government. The appeal claimed that no one 
in the Indian Territory supported the idea, not even fifty persons 
within the whole area of the thirty-two Indian tribes. One hundred 
and nine people had signed this petition, which was soon followed 
by a similar appeal from the Going Snake District with 242 signa-
tures, and from the Saline, Delaware, and Goo-wu-skoo-wu Districts 
with a total of 455 signatures, and finally there were appeals from 
the Muskogee and Creek Nations.25  

During the year from 1876 to 1877 several Indian groups, particu-
larly the Cherokee, appealed again against the territorial govern-
ment. In the spring of 1878 a delegation representing the Cherokee, 
Choctaw, Creek, and Seminole Nations expressed to Congress their 
concern about the bill to establish the Oklahoma Territory out of the 
lands west of the Five Civilized Tribes. Even some Whites joined the 
protest. The Women's Baptist Home Mission Society, for example, 
applied on February 24, 1880, to the President and Congress "to 
prevent a violation of justice and of humanity in our treatment of 
the Indians of the Territory." They opposed the opening of the 
Indian Territory against Indian will and the 1831 treaty.26  

In contrast to all these and other protests from Indians and some 
of their supporters, Congress received a different kind of appeal 
from its constituents — and in growing strength. The citizens of 
Kansas supported the opening of the Indian Territory to white set-
tlement. The legislative body of Missouri asked Congress to estab-
lish soon a permanent and efficient territorial government for the 
Oklahoma district of the Indian Territory, and to open all public 
lands in the area for general settlement under the pre-emption and 
homestead laws. In February of 1884 Illinois advised its representa- 

23' Cong. Rec., 56th Cong., I Sess., p. 4695. 
24. Cong. Rec., 43rd Cong., II Sess., p. 1074. 
25. National Archives, Records of the United States House of Representatives, Com-

mittee on Indian Affairs papers, 44A—H6.1. 
26. National Archives, Records of the United States House of Representatives, Com-

mittee on Territories papers, 45A-H23.5, and Committee on Indian Affairs papers, 
44A-H6.1 & 46A-H10.2 
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tives in Congress to support the opening of Oklahoma under the 
homestead laws. Several trade unions, chambers of commerce, and 
other organizations hoped for such an opening and appealed, peti-
tioned, or pushed Congress to act, the sooner the better27. 

With fighting in the Northern Plains still going on, and the 
Apaches continuing their guerilla warfare in the Southwest — not to 
speak of smaller Indian problems bursting into flames throughout 
the West — Congress in the 1870's and in the 1880's was afraid to 
change the status of the Indian Territory for fear of a new major 
Indian war. Occasionally, some congressmen were also worried 
about a deterioration of Indian life under a territorial government28. 
White demand for the area had probably not yet become quite 
strong enough to be a critical Congressional issue threatening the 
seats of those congressmen who might oppose the opening of the 
Indian Territory. In April 1879 President Rutherford B. Hayes 
warned Whites not to settle on Indian Territory lands29. He had to 
repeat the warning the following year, because of a rumor that a 
passive government supported white settlement in the area.30  

Illegal white settlement in Oklahoma was, in fact, growing all the 
time. Since the beginning of the 1880's Congress had entertained 
several suggestions about the opening of the Oklahoma District, if 
not the whole Indian Territory. Finally the Senate requested that 
the Secretary of the Interior report on the possibility of opening up 
at least a portion of the territory to public sale; they also directed 
him to discover the legal basis of the landholdings in the territory 
for Indians other than the Five Civilized Tribes. The Senate made 
this request even though just the previous day, January 22, 1884, 
senator Angus Cameron from Wisconsin had expressed the view of 
the Committee on Indian Affairs not to accept any propositions 
leading to an opening. In May such "propositions," however, led — 
not without opposition — to the establishment of a committee to 
plan the possible opening of some parts of the Indian Territory.31  

The treaties, agreements, and trading of lands with the Indians 
had created Oklahoma in the middle of the Indian Territory, mostly 

27. Cong. Rec., 46th Cong., I Sess., No.16, p. 25, 47th Cong., I Sess., No.4, p. 1, 49th 
Cong., I Sess., pp. 927 & 1076; and National Archives, Records of the United States 
House of Representatives, Committee on Public Lands papers, 48A—H25.6, and 
Committee on Territories papers, 45A-H23.5, and 50A-H28.2, see also 51A-H22.4. 

28. See Cong. Rec., 43rd Cong., I Sess., p. 2349, and 45th Cong., I Sess., No.28, p. 9. 
29. 21 Stat 797. 
3° Ibid, 798-799. 
31. Cong. Rec., 48th Cong., I Sess., pp. 607, 642, 1266, 4028, and 6830-6831. 
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out of former Seminole and Creek lands32. Since this area did not 
belong specifically to any tribe or nation, many people felt it to be 
part of the public lands. President Chester A. Arthur, however, did 
not so consider it; in the summer of 1884, he warned Whites against 
settling illegally on these lands33. In his message to Congress, he 
stressed that it was the duty of Congress to prevent unlawful entry 
into the Indian Territory34  

In 1885, the new President, Grover Cleveland, had to make two 
proclamations concerning white encroachment into the Indian Ter-
ritory. In March he threatened to use force unless the Whites did not 
leave Oklahoma.35  In July he gave cattlemen forty days to leave the 
Cheyenne and Arapaho lands within the Indian Territory36. A good 
year earlier, more than 1,000 citizens of Kansas had appealed to 
Congress not only against the United States Army treating them 
unfairly in Oklahoma, but also because cattlemen occupied large 
tracts of the area37. 

Popular pressure, in any case, brought the opening of Oklahoma 
by Congress ever closer. Evidence of such pressure may be found in 
the Annual Appropriation Act of 1885, in which the President was 
authorized to start negotiations with the Creek, Seminole, and Che-
rokee Indians about opening the lands which were ceded by these 
nations in the treaties of 1866 but had not been assigned to any tribe. 
Congress wanted to open these lands under the homestead acts.38  

At the end of 1885, senator Preston B. Plumb from Kansas, the 
Chairman of the Committee on Public Lands, repeated his sugges-
tion of a year earlier to open some portions of the Indian Territory to 
white settlement. Senator Plumb hoped for a quick solution to the 
"Oklahoma Question." He felt that otherwise it might be settled by 
much less pleasant means. The white men who were already in 
Oklahoma believed that they had every right to be there; these men 
would soon be followed by others who believed the same. In March, 
1886, representative William Hill from Ohio proposed a bill to estab-
lish the Territory of Oklahoma. Already in January, James B. Weav- 

32. For the location of this area, see the map on the previous page. 
33. Cong. Rec., 48th Cong., II Sess., p. 920, and 23 Stat 835-836. 
34. Cong. Rec., 48th Cong., II Sess., p. 1169. 
35. 23 Stat 843-844. 
36. 24 Stat 1023. 
37. National Archives, Records of the United States House of the Representatives, 

Committee on Indian Affairs papers, 48A—H10.2.(3), and Committee on Public 
Lands papers, 48A-H25.6. 

38. 23 Stat 384. 
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er of Iowa had suggested the forming of the Oklahoma Territory out 
of all the lands of the Indian Territory and the Public Land 
Strip.39  

During the 1880's, the borders of the new territory-to-be also 
became part of the discussion. The border with Texas, particularly, 
had earlier been somewhat unclear. In 1884 Congress decided to 
define that border with greater precision40. On January 31, 1885, 
Congress established a commission to confirm the border between 
Texas and the Indian Territory, particularly in the area where the 
Red River cut through the hundredth meridian west of Greenwich. 
This area was described in the treaty made with Mexico — then still 
a colony of Spain — in 1819. It had, however, not been physically 
marked and therefore created arguments between the State of Tex-
as and the federal government.41  The commission submitted its 
report in December, 188742. It failed to solve the problem unambigu-
ously, since on December 30 President Cleveland was still warning 
people not to buy any land or settle in the Greer County area until 
the border dispute had been settled43. 

The administration also did not give up its duty to protect the 
integrity of the Indian Territory. In January, 1887, the U.S. Cavalry 
had to use guns to drive a group of Kansas citizens out of the Indian 
Territory. This incident heated up the debate in Congress, particu-
larly since the Kansans had not been further than perhaps ten miles 
from their homes.44  President Cleveland believed that the govern-
ment had to protect the Indian Territory's integrity because to do so 
was in keeping with the law45  

In February of 1888, a convention held in Kansas City, Missouri, 
demanded in the name of the people of Missouri, Kansas, Colorado, 
Texas, New Mexico, and the Indian Territory, the opening of the 
Indian Territory west of the lands of the Five Civilized Tribes and 
the organization of a territorial government in this area. It argued 

39. Cong. Rec., 49th Cong., I Sess., pp. 56, 279, 288, 880, and 2767. 
40. Cong. Rec., 48th Cong., I Sess., p. 1194. 
41. 23 Stat 296-297. For the location of Greer County, see above Map 2 on p. 197. For 

more information about the Adams-Onis Treaty, see e.g. Samuel Flagg Bemis, John 
Quincy Adams and the Foundations of American Foreign Policy., W.W. Norton & 
Company, New York, 1973 (orig. 1949), pp. 303-340, and Randall Sale and Edwin 
D. Kam, American Expansion. A Book of Maps., University of Nebraska Press, 
Lincoln, Neb., 1969 (orig. 1962), pp. 8-9. 

42. Cong. Rec., 50th Cong., I Sess., p. 92. 
43. 25 Stat 1483-1484. 
44. Cong. Rec., 49th Cong., II Sess., p. 845. 
45. Cong. Rec., 50th Cong., I Sess., pp. 251 and 273. 
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that the Indians lived wild in the territory with no discipline either 
from church or school, and that the area was becoming a hideaway 
for criminals. Besides, the territory included some forty-one million 
acres of the best possible land and could easily support a much 
larger population than it currently did.46  

Since Indian hostilities seemed to be quieting down everywhere 
and the Indian wars were practically over, Congress had no qualms 
in following the majority opinion of the voters.47  On April 22, 1889, 
at twelve o'clock noon, the Oklahoma lands were officially opened, 
and thousands of settlers began a race to occupy the best pieces of 
the new territory. Within a year, the population of Oklahoma had 
risen to almost 260,00048. Many white settlers had actually slipped 
over to the Oklahoma side even before the official opening, which 
gave the State of Oklahoma its nickname, "the Sooner State49." 

During the long years of discussion about the opening of Oklaho-
ma, another law was passed to aid the "openers." Under the Dawes 
Act, the Indian could be saved, even in cases where he would be 
closely surrounded by Whites. The Act guaranteed the Indian his 
individual allotment for twenty-five years, a period which was 
hoped to be adequate to "uplift" him high enough on the linear 
development ladder to meet the challenge of Oklahoma's Whites. 

With the establishment of Oklahoma and soon after, allotment 
rapidly proceeded in relation to the Indian lands of the newly 
created territory. Some of the Potawatomies who had moved from 
Kansas to the Oklahoma part of the Indian Territory had received 
United States citizenship. In 1890 these Indians gave up the lands 
that had been surveyed for them in 1872 and agreed to carry 
through to the end the allotting that had already started on their 
lands. As usual, sections 16 and 36 were reserved for schools. The 
local Catholic mission also got its share of acreage, as had been 
agreed to by the Indians and the fathers of the mission. The United 
States promised to pay the Indians $160,000 for the ceded land. This 

46. Ibid. pp. 1443-1444. A remarkable thing about the Convention is that it did not 
claim to represent the people of Arkansas, the neighbor to the east of the Indian 
Territory. 

47. Cong. Rec., 51st Cong., I Sess., p. 1061. 
48. Faulkner, op.cit., p. 535. 
49. E.g. Charles Chilton, Boken om Västern, Pelarböckerna/Svensk Läraretidningens 

Förlag, Stockholm. 1963, p. 298, footnote 1, a note by the translator Bert Lexberg; 
and Howard L. Hurwitz, An Encyclopedic Dictionary of American History, Wa-
shington Square Press, New York, 2nd Printing, 1970 (orig. 1968), p. 498. 
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amount would be reduced by one dollar for each acre required over 
a total of 1,400 allotments.50  The following year, a Congressional 
resolution promised that payments related to this agreement would 
be made to Indians living in Kansas, where many Potawatomies still 
resided, who because of sickness, old age, or some other similar 
reason could not come to collect their money in Oklahoma.51  

In February, 1891, Congress ratified agreements with the Sac & 
Fox and the Iowa. Because of the concessions they had made, the 
Sac & Fox were allowed to choose for each Indian an allotment of 
160 acres from the area they had relinquished. Every Iowa would 
get an allotment of eighty acres, and in addition, together $20,000 for 
building a house, acquiring seed corn, and for other useful purposes. 
Each Iowa would also get for the first five years an annual sum of 
$3,600. Payments, reduced every five years by 600 dollars, would con-
tinue to be made until during the last five years of the twenty-five-year 
period, the Indians would be annually paid $1,200 each. The surplus 
lands that were left after the allotment would be opened for settlers 
according to the homestead laws.S2  Money was also reserved for the 
allotment and opening of the Tonkawa and Pawnee lands'. 

With the agreement made in 1891 and finally ratified by Congress 
in 1895, the Wichita and some other Indians allotted their lands into 
160 acre pieces for each Indian for a trust period of twenty-five 
years. Congress decided to sell the surplus lands at no less than 
$1.25 an acre, which money it promised to give the Indians as com-
pensation. The sum would, however, be reduced if more than 1,060 
allotments were needed for the Indians.54  

The Comanche, Kiowa, and Kiowa-Apache had to wait even lon-
ger than the Wichita to get their 1892 agreement ratified. Only in 
1900 did Congress agree to pay two-million dollars for the relin-
quished Indian lands and to allot each Indian 160 acres. In addition, 
as much as 480,000 acres were provided as common pasturage.55  In 
the following years, parts of the unallotted land became white prop-
erty, and in 1900 the Indians had to relinquish some of the lands that 
had been guaranteed to them. On March 20, 1906, Congress decided 

5°. 26 Stat 1016-1018. 
51. 27 Stat 349. 
52. 26 Stat 749-759. 
53. 27 Stat 643-645. 
54. 28 Stat 894-898. 
55. 31 Stat 676-681. For more on the proceedings of the ratification of the said agree-

ment, see also Cong. Rec., 55th Cong., III Sess., pp. 466 and 637. 
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to buy or rent some Kiowa, Comanche, and Apache land and with-
draw it from allotment in order to establish a townsite. The usual 
school and other such sites would be reserved, but the rest would 
either be leased or sold to the highest bidder and the money depo-
sited for the Indians in the Treasury. In June of the same year, Con-
gress opened 505,000 acres of the reservation lands of these Indians 
to be sold for no less than five dollars an acre. In addition, the law 
guaranteed a 160-acre allotment for each Indian child who had been 
born after June 6, 1900, and who was entitled to the benefits of the 
agreement.56  

In 1901, President McKinley opened the lands ceded by the 
Wichita, and the Kiowa, Comanche, and Kiowa-Apache57. In the fall 
of 1906 Theodore Roosevelt did the same for another area of their 
former lands58. Already in 1902, Roosevelt returned some of the 
former Kiowa, Comanche, and Apache lands to the public domain 
and donated portions of it for a park in the city of Anadarko, and for 
a cemetery in the city of Lawton.59  In 1903 the President also 
opened a small portion of the lands ceded by the Cheyenne and the 
Arapaho in Oklahoma60. Other laws allotting Indian lands in the 
Oklahoma Territory concerned the holdings of the Shawnee, Wyan-
dot, Kickapoo, Kaw, and Osage reservationsfil 

The allotments were a natural result of the establishment of the 
Oklahoma Territory. They were mostly a product of white land hun-
ger, but they could also be accepted in Congress by the friends of the 
Indians because of their "uplifting" quality. In some cases, as with 
the opening of the Cheyenne and Arapaho surplus lands in 1892, the 
"uplifters" afterwards regretted the allotment because the Indians it 
was supposed to aid had "fallen among thieves."' 

Whether all congressmen believed in — or even wanted — Indian 
progress towards assimilation through allotment, it is difficult to 
say. Some may have been hiding their land hunger or some other 
ignoble motive behind the noble mask provided by the allotment-
uplift connection. Whatever the case and despite their various 

56. 34 Stat 80 & 213-214. 
57- 32 Stat 1975-1981. See also 31 Stat 1093-1094. 
59- 35B Stat 247-248. 
59. 32 Stat 2007 & 2066. 
60. 33 Stat 2317. 
61. 26 Stat 1018-1025, 27 Stat 1-2 & 557-563 &1018-1021, and 29 Stat 343, 32 Stat 

636-641, 33 Stat 519, 34 Stat 539-544. 
62. Hoxie(1984), op.cit., pp. 153-154, where he also refers to the Annual Report of the 

United States Commissioner of Indian Affairs (1897): 9779-83. 
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approaches, all congressmen deep down in their hearts shared the 
same basic world view: the idea of a hierarchical organization of 
ethnic groups, the idea of linear development. 

The Five Civilized Tribes 

The reservation and allotment laws for the Indian Territory and 
Oklahoma did not differ much from similar kinds of laws for Indian 
reservations in other regions of the United States. The Indians of 
Oklahoma and their lands were treated by the United States Con-
gress in much the same way it treated the other Indians. Special 
treatment, however, was reserved for the Five Civilized Tribes. 
They were not only the most powerful group on the southern Plains, 
but also, Congress believed them to be protected by special kinds of 
legislation. 

Each tribe had a written constitution, which followed the model 
of the United States Constitution. Each tribe had a head chief or a 
governor, and other officials, usually a legislature of two chambers, 
and a system of courts. The old Creek towns and the Seminole 
bands formed the local administrative units of these two tribes; as 
for the other three nations, the local level of their governments was 
based on artificial and territorial grounds similar to those used by 
the United States. The large amount of autonomy and self-govern-
ment that the tribes enjoyed was based on treaties with the United 
States. The tasks of the United States representative in Muskogee, 
the Union agent, were mainly of a diplomatic nature.63  

Even though it had become customary after the Civil War to 
amend and even to modify the substance of Indian treaties by legis-
lation, congressmen refused to break promises given to the Five 
Civilized Tribes. These tribes still formed a considerable military 
power, and they were also more aware of their treaty and other 
rights than most Indians. They had several good lawyers to defend 
their views, lawyers who were so good that these Indians managed 
to maintain their autonomy for quite a long time. 

The passage of the Dawes Act in 1887, however, brought the civ-
ilized tribes into danger. The actual law did not apply to the Creek, 

63. Debo (1972), op.cit., p. 9, where she refers to Department of the Interior, Annual 
Report. 1900. pp.85, 118-20, 145-46; Debo, The Rise and the Fall of the Choctaw 
Republic (Norman, Oklahoma, 1934), pp.63-65, 229-32. 
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Cherokee, Chickasaw, Choctaw, or Seminole lands, but it was a 
clear warning of the direction being taken by federal policies64. Hen-
ry L. Dawes himself believed that the Five Tribes would benefit 
from allotment. But he recognized that they had an absolute patent 
in common to their land, and therefore the law could not be applied 
to them. For most of the other Indians, reservation "ownership" was 
based only on treaty title, statute title, or an Executive order of the 
President.65  

The Bureau of Indian Affairs opposed Indian "common owner-
ship of land" in principle, and almost every Union agent included in 
his report a condemnation of this system. The only exception was 
Virginian Robert L. Owen, who had Cherokee blood in his veins and 
who had even been accepted as a member of the tribe.66  The 1866 
treaties gave the Civilized Tribes the possibility of allotment, but all 
the tribes had so far rejected it67. In the beginning, the BIA believed 
they could persuade the Indians to accept allotment, but in 1886 the 
Commissioner of Indian Affairs, John D.C. Atkins, proposed the 
idea of forced allotment. This would give every Indian an allotment 
of a quarter of a section. The remaining Indian lands would be 
opened for white settlers to purchase. The 1890 report of the census 
for the Indian Territory gave up its statistical "neutrality" and open-
ly advocated allotment.68  

Large portions of the Indian Territory lands, however, were in 
fact already being used by Whites; the lands in the so-called Chero-
kee Outlet were particularly favored by Texan ranchers. The In-
dians had even made rental arrangements with the cowboys. So in 
February 1890, President Benjamin Harrison was forced to proclaim 
that whatever rights the Cherokees may have to the lands of the 
Cherokee Outlet (or Strip as it was also called), they had no right 
according to United States law to grant any grazing or other land 
leases. Therefore, all persons who remained in the area because of 
such a lease, were there illegally; they and their cattle would have to 
leave no later than October 1, 1890.69  

64. Debo (1972), op.cit., p. 23. 
65. Cong. Rec., 49th Cong., I Sess., p. 1511. 
66. Debo (1972), op.cit., p. 20. 
67. Ibid, p.26. 
68. Bureau of Census, Extra Census Bulletin, The Five Civilized Tribes in the Indian 

Territory (Washington, 1894) pp.23-24, 32-33, & Commissioner of Indian Affairs, 
Department of the Interior, Annual Report, 1886 (Washington, 1886), pp.v, viii, x-
xiii, as quoted in Debo (1966), op.cit., p. 20. 

69. 26 Stat 1557. 
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The opening of the Cherokee Strip in Oklahoma Territory brought hundreds 
of Whites to the area in 1893. (National Archives) 

The legislators were also interested in the Cherokee Strip70, which 
was occupied not only by the Cherokees but other Indians as well. 
Congressional interest was greatly prompted by the several peti-
tions that were coming in asking for the opening of these lands. The 
citizens of Harper, Kansas, petitioned for the Outlet to be opened to 
settlement no later than April 22, 189271. Congress, however, did not 
act that rapidly. It was only with the Annual Appropriation Act in 
the spring of 1893 that it reserved $95,736 for payment to the Indians 
to give up their title to the Cherokee Outlet72. After this, the area was 
divided into seven counties, and on September 16, 1893, the Presi-
dent opened the Cherokee, Tonkawa, and Pawnee lands in the Strip 
to white settlement, excluding some school land and other reserva-
tions.73  

In October of that same year, people began to prepare for county 

7°. See e.g. Cong. Rec., 51st Cong., I Sess., pp. 5712, 5786, & 7519, and 52nd Cong., II 
Sess., p. 823. 

77  Records of the United States House of Representatives, Committee on Indian 
Affairs papers, 52A-H8.2, # 3891. 

72. 27 Stat 640-643. 
73. 28 Stat 1222-1237. 
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elections, and the right to vote was given to all males who were 
United States citizens and over twenty-one years of age.74  The 
Indians still living in the area were thus pushed aside in local 
administration. On the other hand, this made little difference as the 
Cherokee Outlet had already become part of the Oklahoma Territo- 
ry75.  

After the partial opening of the Oklahoma Territory in 1889-
1891, more than 77,000 square kilometres of land belonging to the 
Civilized Tribes remained as the Indian Territory. The Choctaws 
and the Chickasaws owned their lands in common, but each tribe 
administered its area independently. A large part of the territory 
was good farming land, but it also included forests, coal mines, and 
unused oilwells. Whites had begun to move in right after the Civil 
War, some even before it, and by the 1890's they had become a ma-
jority of the population.76  

There were attempts to extend the Dawes Act onto these lands 
and many wanted to make it compulsory. When the law was finally 
extended to the Indian Territory in 1893, allotment, however, was 
only a negotiable option77. Congress indeed was ready to allot the 
Cherokee, Chickasaw, Creek, Choctaw, and Seminole lands into 160 
acre plots, but allotment would not be forced. Instead, the President 
was authorized to appoint a commission of three to negotiate with 
the Indians about allotment. After allotment they would relinquish 
any national or tribal rights they may have had to the land they were 
living on.78  

President Cleveland appointed the retired Henry Dawes to head 
the commission, which ever since has been known as the Dawes 
Commission. The commission employed hundreds of secretaries, 
clerks, surveyors, and other staff. The members of the commission 
varied, but Dawes remained as the chairman de jure until his death 

74' Ibid, 13. 
78' 26 Stat 81-85 and 28 Stat 11. 
76. Department of the Interior, Annual Report, 1919, III, 342, as quoted in Debo (1966), 

op.cit., p. 6; and Debo (1966), op.cit., pp. vii-viii. 
77. Commissioner of Indian Affairs, Department of the Interior, Secretary of the Interi-

or, Annual Report, 1893, p.512-513, as quoted in Debo (1966), op.cit., p. 23. See also 
the actual act, 27 Stat 645, which is also quoted in Prucha (1975), op.cit., pp. 189-
190. Compare this to the statement by senator Henry Dawes quoted earlier in this 
study on why force cannot be applied in this case. The Commissioner of Indian 
Affairs, R. E. Trowbridge had already informed the Secretary of the Interior on 
March 18, 1880, referring to a Senate bill on allotment that the lands of the Five 
Civilized Tribes cannot be allotted without breaking the treaties made with them 
(Records of the United States House of Representatives, Committee on Indian 
Affairs papers, 46A—F16.1.) 

78. 27 Stat 645-646 and Federal Indian Law, op.cit., p. 999. 
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in 1903. A former vice-chairman, Tams Bixby from Minnesota was 
then appointed as the new chairman. The commission was dis-
banded in 1905 but Bixby continued the work for another two years 
as a lone commissioner. In 1907 J. George Wright was given the job, 
and he continued until 1914, when the job was finally abolished. All 
major accomplishments, however, had already been achieved by 
1907.79  

Congress wanted the commission to act quickly and reserved as 
much as 25,000 dollars when it was established, for the survey of the 
lands of the Five Civilized Tribes80. The commission, however, 
failed to get quick results. The tribes did appoint delegations to 
negotiate with the commission, but no agreement was reached.81  

Referring to the 1893 opening of the lands of the Cherokee Outlet, 
the Cherokee delegation stated that when the federal government 
wanted to have six million acres of Indian land, the Cherokees had 
agreed. Then Congress had changed the substance of the treaty 
without Indian approval, so now the government wanted the Chero-
kees to make another treaty with the Dawes Commission.82  

After four years of work, the Chickasaw and the Choctaw made an 
agreement with the commission at Atoka in 1897. They agreed (fear-
ing the alternative) to allot all their lands in severalty to individual 
Indians. They were, however, clever enough to do this in such a way 
that no surplus land would be left for Whites to settle on.83  By the 
following year, the commission had drawn up treaty drafts for each 
of the five tribes, but only the Seminoles accepted theirs.84  In July of 
1898 and in June of 1900 Congress ratified and confirmed the Sem-
inole agreements. According to these agreements, the Seminole 
lands would be classified into three different categories and allotted 
in such a way that each Indian would receive land of the same value. 
The agreements ruled the sale of these allotments to be illegal until 
the Seminole tribal government had ceased to function and the 
Indians had become United States citizens.BJ 

79. Department of the Interior, Annual Report, 1914, II, 5-6, as quoted in Debo 
(1966).op.cit., p.31; and Debo (1966), pp. 31-32. 

8°. 27 Stat 645. 
81. See Federal Indian Law, op.cit., p. 999; Debo (1966), op.cit., p. 32; and Prucha 

(1975), op.cit., p. 190. 
82. "Cherokee Papers, Report of S.W. Gray, Roach Young, and F.J. Thompson to Hon. 

S.H. Mayes, 1895." (Cherokee Papers, Phillips Collection, University of Oklahoma, 
Norman, Oklahoma), as quoted in Debo (1966), op.cit., p. 29. 

83. 30 Stat 495 & 505-507, and Gibson, op.cit., p. 502. 
84. Debo (1966), op.cit., pp. 32-33. 
85. 30 Stat 567-569. and 31 Stat 250-251. 
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Senator Charles Curtis claimed affiliation with the Osage and Kaw Indians 
and considered himself a progressive. The act that really put an end to the 
resistance against allotment of the Five Civilized Tribes bears his name. 
(Kansas State Historical Society) 
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Tired of the slow progress and fearing that the other tribes would 
not sign similar agreements, Congress moved from persuasion to 
legal sanctions. This move was made mostly because white pressure 
for the opening of the Indian Territory lands was continually grow-
ing. The result was the Curtis Act of June 28, 189886. The author of 
the act, Charles Curtis, was a Republican representative from the 
Fourth District of Kansas. He was a mixed-blood Indian who 
claimed affiliation with both the Kaw and Osage tribes. Curtis con-
sidered himself to be a "progressive" Indian and saw the potential 
"greatness" of all Indians if only the impediments to their progress 
to civilization were removed. Apparently the lack of private owner-
ship was one of the impediments Curtis was working hard to 
remove, but his interests in natural resources and his affiliation with 
likewise interested businessmen — not to speak of his political 
ambitions, which finally led him all the way to the vice-presidency 
under Herbert Hoover — may also have motivated him to introduce 
the law.87  

Among other things, the Curtis Act included tribal officials of the 
Indian Territory under the United States criminal code; attempts to 
bribe them thereby became federal crimes. Courts were given the 
power to decide cases concerning those landowners who were not 
recognized members of a tribe even though they may have owned 
their land as tribal members. The Curtis Act also brought some por-
tion of the Indian Territory under the jurisdiction of Arkansas law 
and law officers, though it stated that Arkansas could not tax these 
Indians.88  

According to the Act, the Indians were allowed to sell their lands 
to other members of the tribe, or to lease them for no longer than 15 
years at a time with all leases needing approval by the Secretary of 
the Interior. No earlier lease would be recognized. This "nullifica-
tion" also concerned tribal laws and legislation; from now on only 
United States laws would prevail in the territory.89  

Much of the Curtis Act concerned the forming of townships, the 
organization of county administrations, and other such matters 

86. See Debo (1966), op.cit., pp. 32-33, and Prucha (1975), op.cit., p. 197. 
87. See William E. Unrau, "Charles Curtis. The Politics of Allotment," in L.G. Moses 

and Raymond Wilson (ed.), Indian Lives. Essays on Nineteenth- and Twentieth-
Century Native American Leaders, University of New Mexico Press, Albuquerque, 
1985. pp. 113-131. 

88- 30 Stat 495-497. 
89. Ibid, 496. 498, and 504. 
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which would help the area to become a normal United States terri-
tory and later a state. And when the Indians in the area became 
United States citizens, the Dawes Commission would carry on the 
allotment. In short, the Curtis Act in principle removed and nulli-
fied the power of the tribal governments, required the allotment of 
tribal lands, established a United States civil administration in the 
Indian Territory, and began to prepare it for statehood.90  

The Curtis Act soon convinced the Cherokee, Creek, Chickasaw, 
and Choctaw to consent to the agreements urged by the Dawes 
Commission. The first such agreements to reach Congress were 
ratified on March 1, 1901. These involved the Creek and the Chero-
kee nations91. The Creeks had made their agreement in Washington, 
D.C., in March of the previous year92. They had agreed only to avoid 
the coercive measures of the Curtis Act; they considered their signa-
tures as a sign of surrender93. 

According to the agreement and the law ratifying it, all Creek 
lands, excluding school lands and other such exceptions, would be 
allotted with the standard allotment being 160 acres of land at a 
price of $6.50 per acre. The owner of the allotment would be allowed 
to grant leases for no longer than a year at a time. All decisions by 
the tribal government would be submitted to the President of the 
United States, and the Creek tribal government would cease to 
function on March 4, 1906. The Creeks did not, however, imme-
diately consent to all the amendments Congress attached to the 
original agreement, although they did finally accept everything ex-
cept paragraph 36 which concerned Seminole rights to allotments 
on Creek land. President William McKinley therefore signed the 
law on June 25, 1901, excluding the protested paragraph.94  

In the summer of 1902 an additional agreement was made 
between the Dawes Commission and the Creek Nation. It clarified 
the earlier agreement by confirming $6.50 an acre to be the maxi-
mum value of the land to be allotted. It also stipulated that May 25, 
1901, would be the new day of the census instead of July 1, 1900, as 
originally chosen. The additional agreement was accepted by the 
Creek Council with no changes. President Theodore Roosevelt put 

90. Ibid, 495-519; Gibson, op.cit., p. 502; and Prucha (1975), op.cit., p. 197. 
91-  See 31 Stat 848-873. 
92. 31 Stat 861. 
93. Debo (1966), op.cit., p. 33. 
94. 31 Stat 861-873 and 32 Stat 1971-1972. Compare to the Curtis Act draft for a 

Creek agreement in 30 Stat 514-519. 
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it into force with his proclamation of August 8, 1902.95  
The agreement between the Cherokees and the Dawes Commis-

sion had been signed in April of 1900. It required that all Cherokee 
lands should be allotted; eighty acres of land valued at $6.50 per acre 
would be the standard allotment. Those Indians whose allotment of 
eighty acres would prove to be more valuable than 80 times $6.50 
would have to pay the difference to the tribe. Should the allotment 
be located on cheaper land, the Indian would be given more land 
until the total value of his allotment would be 520 dollars. According 
to the law, the Cherokee census of April 1, 1900, would define those 
eligible for allotments. Those Delawares who had Cherokee citizen-
ship would also be entitled to allotments if a current court case 
affirmed their claims. The Cherokee court would be disbanded and 
all decisions by the tribal government would now need approval by 
the President of the United States. In fact, the whole Cherokee gov-
ernment would cease to function as of March 4, 1906.96  

Based on the Cherokee agreement, Congress on August 1, 1902, 
passed the Cherokee Allotment Act. According to this act, the 
Dawes Commission would allot each Cherokee a piece of land, with 
110 acres as the standard allotment, and with ten acres as the small-
est unit. A prohibition against their sale for the first five years 
applied to all allotments. Allotment land could, however, be leased 
for grazing purposes for a year at a time. After the law came into 
force, a Cherokee was no longer allowed to own more land than the 
said 110 acres would be worth. Congress furthermore decided to 
divide the tribal funds between individual Indians, as well as to hold 
a new census on September 1, 1902, and to confirm the suppression 
of tribal government no later than March 4, 1906.97  

The white need for surplus lands and the threatening measures of 
the Curtis Act forced the Choctaw and the Chickasaw in March, 
1902, to make a new agreement to replace the one signed at Atoka. 
The new agreement severely compromised the tribes' autonomy. 
According to the 1902 agreement, all Indian lands would be allotted 
excluding mineral, pine, and other valuable lands. Each Indian 
would receive an allotment equal in value to 320 acres of standard 
Choctaw and Chickasaw land. The law also established a special 

95. 32 Stat 500-505 and 2021-2022. 
96. 31 Stat 848-855 and 858-861. Compare to the Curtis Act proposal that the Indians 

mentioned in the 1880 census and their children would form the Cherokee Nation, 
in 30 Stat 508. 

97. 32 Stat 716-727. 
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Choctaw and Chickasaw court to settle possible disputes arising 
from the allotment process. The former slaves of these Indians 
would receive allotments worth forty acres of the standard land, and 
the land property of each Choctaw and Chickasaw was limited to 
320 acres. The surplus lands left over after the allotment would be 
sold at auction to the highest bidder.98  

After all these attacks on Indian lands and tribal autonomy, the 
final blow came in April, 1906, in the form of a law on the "final 
organization" of the tribal affairs of the Five Civilized Tribes. 
According to it, no new members could be accepted into any of the 
five tribes. It also put all tribal schools under the jurisdiction of the 
United States Secretary of the Interior, all tribal funds into the Unit-
ed States Treasury, and it abolished all tribal taxes. The law also 
specified that should any of the tribal officials of the Five Civilized 
Tribes refuse to carry out the allotment or other duties required by 
the law, or should any of them die or otherwise become incapable of 
doing his job, the President could replace him.99  

The law included advice on the care of trees, on the sale of timber, 
on the allotment of land, on railways and roads, and on the opera-
tion of the electric companies. It stipulated that if an allottee did not 
have any heirs, the allotment would revert to surplus land to be sold 
for the benefit of the tribe. After the dispersal of the Five Civilized 
Tribes, their tribal lands would not become part of the United States 
public domain but would remain for the use of the Indians. The 
federal government would meanwhile see to its maintenance. The 
law eliminated tribal autonomy and subordinated all tribal laws and 
administrative actions to the President of the United States. Tribal 
officials, however, would now be United States government officials 
and would carry on their duties until the law authorizing their activ-
ities was changed. It had been agreed to earlier by Congress that the 
tribal governments would continue until the property and funds of 
the Five Civilized Tribes had been divided.100  

The Five Civilized Tribes were a special group of Native Ameri-
cans, and special measures were needed for their assimilation into 
the larger society and to "free" them from their lands. These tribes 
were more "civilized" than other Indians and needed less "uplift- 

98. 32 Stat 640-657. About the original Atoka agreement, see above p. 207 and 30 Stat 
505-507. 

99. 34 Stat 137-141. 
Ibid, 145-148 and 822. 
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ing." They were ready for citizenship, and their allotments needed 
no twenty-five year trust period. Yet they still "needed" allotment 
in order to make the final step to reach the "higher standard" of 
white society. Total assimilation required the dispossession of the 
tribes. 

The End of the Indian Homeland 

When the Oklahoma District was opened in 1889, no territorial gov-
ernment had been organized for it. Only in February of 1890 did the 
Senate pass a bill for a temporary territorial government. The 
House, making several changes in the Senate measure, passed the 
bill a month later. Some voices in the lower chamber expressed 
concern over the breaking of treaty obligations with the Indians. A 
joint committee of the Senate and the House discussed the differen-
ces and both chambers debated them. Finally in April they agreed 
on the substance and the wording of the law which the President 
signed on May 2, establishing the Oklahoma Territory. The new 
territory was to include all the lands of the Indian Territory except 
the ones occupied by the Five Civilized Tribes and the tribes of the 
Quapaw Agency, or the lands which were part of the Cherokee Out-
let. The law further required that as soon as Indian claim was lifted 
from the Outlet, it would become part of Oklahoma without the 
need for separate legislation. The same would apply to any other 
lands of the Indian Territory as soon as an agreement could be 
reached with the Indians. The law also gave Congress permission, 
should it become appropriate and as long as it did not violate Indian 
rights, to change the borders of the new territory without the con-
sent of its people.101  

Soon the Oklahoma Territory was indeed extended to the Chero-
kee Outlet102. Even before that, after agreements had been made 
with the Sac & Fox, the Iowa, the Citizen Band of the Potawatomi, 
and the Absentee Shawnee, President Benjamin Harrison could 
state on September 18, 1891, that the lands of these tribes would be 
opened to white settlement beginning at noon on September 22, 

101. Cong. Rec., 51st Cong., I Sess., pp. 1254, 2273-2285, 2404, 2461, 2995, 3693, 3761, 
3859, and 4020; and 26 Stat 81-100. 

102. For more on the Cherokee Outlet lands, see above pp. 204-206. 
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The fate of Indian lands: the end of the frontier. The great rush to the Che-
rokee Strip in 1893. (Oklahoma Historical Society) 

1891. Prior to this time, no one was to enter the area.1o3  

After the establishment of the Oklahoma Territory, statehood was 
the next natural step. In 1894 the people of Oklahoma appealed to 
Congress to combine the Indian and Oklahoma territories for entry 
into the Union as one state 1". The Whites in the Indian Territory, 
however, at first opposed this step 1°5. Possibly they feared that their 
own power would in such a case be diminished because there were 
more Whites living in the Oklahoma than in the Indian Territory. If 
statehood was natural for the Territory of Oklahoma, it was not 
necessarily so for the Indian Territory. The white people of the ter-
ritory did want statehood, but the Indians opposed any such ideal°6  

The number of Whites in the territory had, however, already 
exceeded the number of Indians, and was actually larger than in any 

103  27 Stat 989-993. On the agreements, see 24 Stat 388, and 26 Stat 81, 1016, 1018, and 
1026. 

1°4. Cong. Rec., 53rd Cong., II Sess., p. 1760. 
105- Ibid, p. 1797. 
los. See e.g. Debo (1972), op.cit., p. 159. The Indians were, however, badly divided on 

the statehood issue (Dippie, op.cit., p. 246). 
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previous state at the time of its admission into the Union107  
A clear indication of Congress yielding to the demands of the 

majority of its constituents was the law passed within the Annual 
Indian Appropriation Act on June 10, 1896. This law authorized the 
United States to form a government in the Indian Territory to elim-
inate the inequality prevailing there and to protect United States 
citizens in the territory.108  This was definitely a clear step towards 
preparing the territory for statehood. It was also a response by Con-
gress to the Dawes Commission report of November 20, 1894, in 
which the Commission expressed concern about criminality in the 
territory and the inability of the Indian governments to handle the 
problem.109  The Whites who moved into the Oklahoma and Indian 
Territories, even if they moved into the latter illegally, did not of 
course make the situation easier. A Congressional investigation 
found fraud, corruption, violence, and murder accompanying the 
opening of the Cherokee Strip110  

At the beginning of this century two questions remained in the 
debate relating to the Oklahoma and Indian Territories: the question 
of statehood, and the question of locating towns and organizing local 
administrations". Because of Indian actions the locations of some 
towns had to be changed. There are allegations that officials of the 
Department of the Interior who knew which areas were supposed to 
become towns informed the Indians of their locations. According to 
their agreements, the Indians in many cases could select their allot-
ments prior to the official opening of the lands, and some of them 
chose their lots in the areas of the proposed town sites. This "forced" 
the United States to change the location of the town.112  

The early 1900's were a busy time in Congress with regard to 
Oklahoma's statehood. The issue of statehood arose not only for the 
Oklahoma and Indian Territories, but for the Territories of Arizona 
and New Mexico as well. On October 26, 1901, the Territorial State-
hood Convention at Phoenix agreed that Arizona was justly entitled 
to admission as a state, and several private organizations and groups 

1°7. Debo (1972), op.cit., p. 159. 
108. 29 Stat 340. 
109. Senate Miscellaneous Document no.24, 53d Cong., 3d sess., serial 3281, pp. 8-12, as 

quoted in Prucha (1975), op.cit., pp. 190-195. 
11°. National Archives, Records of the United States House of Representatives, Com-

mittee on Public Lands papers, 53A—F38.7. 
111. See e.g. 32 Stat 200. and 34 Stat 91 & 208-209. 
112. Dick. op.cit., pp. 278-279. 
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petitioned for this eventuality. The people of the Territory of New 
Mexico at their Statehood Convention in Albuquerque, ten days 
prior to the Phoenix meeting, had also demanded statehood. Less 
than two years later, in January, 1903, the Democratic Central Com-
mittee of New Mexico suggested that if the Omnibus Bill for state-
hood could not be passed, then the party members should use their 
best efforts to urge a compromise bill of joint statehood for New 
Mexico and Arizona. 113  

The debate on statehood for the four territories dominated the 
spring of 1905 in Congressi14. Some senators questioned the wisdom 
of admitting Arizona and New Mexico to statehood because of their 
large Mexican populations. Doubts about the large Indian popula-
tion in the Indian Territory were less pervasive; perhaps congress-
men considered the Indians to be more intelligent and ready for 
statehood than the Mexicans. Other reasons, however, were ob-
viously behind their doubts. These included the fear of Mexican 
power in the new states, and the desirability and value of the Indian 
Territory lands.115  

If some organizations supported statehood for all four territories, 
others opposed it. The Massachusetts State Board of Trade, for 
example, opposed the statehood of all large and sparsely populated 
areas and therefore did not favor the statehood of Arizona or New 
Mexico113.  Joseph W. Bailey of Texas argued that the 300,000 people 
of New Mexico could wait for statehood because they already had a 
territorial government while the 1.5 million people of Oklahoma 
and the Indian Territory totally lacked any kind of government.116  

The Senate, however, passed the bill for New Mexico's statehood 
by forty-two votes to forty, with the support of most of the Southern 
(and Democratic) senators. Only one Southerner, one of the two 
senators from Arkansas opposed the bill. In the West, a little more 
than half of the senators — thirteen out of twenty-four — voted for 
statehood."' The bill was then rejected by the House, and New 
Mexico and Arizona were not admitted to the Union as states until 
1912. 

113. National Archives, Records of the United States House of Representatives, Com-
mittee on Territories papers, 57A-H26.2 and 57A-H26.4. 

14. For the debate see, e.g., Cong. Rec., 58th Cong., III Sess., pp. 442-443, 445, 1970-
1977, 1982-2005, 2786-2790, and 3870-3872. 

15. See Cong. Rec., 58th Cong., III Sess., pp. 1982-1993. 
"6' Cong. Rec., 58th Cong., III Sess., p. 3872. 
117. Ibid, pp. 1993-1994. 
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In the case of the Oklahoma and Indian Territories, support for 
statehood was more general, and Congress received all kinds of peti-
tions for it118. The question of joining these territories into one state 
was also on the Congressional agenda. Several congressmen consid-
ered that the Indian Territory would be a burden for Oklahomans 
Congress, however, received some petitions to keep these areas sep-
arate on the grounds that the Oklahoma Territory was "open saloon 
country" and alcohol would "degrade and ruin the Indian peo-
p1e120." Almost everybody believed that a large majority of the peo-
ple living in the territories supported their unification even though 
different voices had been heard121.  When reluctant legislators finally 
realized that Congress could still continue to pass special legislation 
concerning Indians even after the area became a state122,  they 
became increasingly supportive of the idea of combining the two 
territories into the one state of Oklahoma. Southern Democrats 
were especially anxious to make Oklahoma a state, for the area 
seemed naturally to go with the South geographically, economical-
ly, and even politically. 

The Dawes Commission had to finish its work, however, before 
the Indian Territory could be made a state. With the completion of 
the agreements with the Cherokees, Chickasaws, Choctaws, Creeks, 
and Seminoles, Tams Bixby, the Chairman of the Commission, on 
January 28, 1904, informed the House of Representatives Commit-
tee on Indian Affairs that "there has been accomplished that which 
at the inception of the work seemed utterly hopeless123 " 

The Five Civilized Tribes naturally protested against any Con-
gressional legislation contemplating the annexation of the Indian 
Territory to Oklahoma or a territorial form of government. The 
tribes opposed "the misrepresentations found in the petitions pre-
sented by people assembling in conventions at different places in 
the Indian Territory, purporting to represent the wishes of the peo-
ple of the Indian Territory." The Five Civilized Tribes firmly 

118. National Archives, Records of the House of Representatives, Committee on Terri-
tories papers, 57A-H.26.5. 

119. E.g. Cong. Rec., 58th Cong., III Sess., pp. 1994-1996. 
12°. National Archives, Records of the House of Representatives, Committee on Indian 

Affairs papers, 58A-H8.5. 
121' E.g. Cong. Rec., 58th Cong., III Sess., pp. 1997-1998. 
122. E.g. Cong. Rec., 58th Cong., III Sess., pp. 1998-1999. 
123. Statement of Hon. Tarns Bixby, Chairman of the Commission to the Five Civilized 

Tribes, before the House Committee on Indian Affairs. January 28, 1904., Washing-
ton: Government Printing Office, 1904, conclusion, p. 43. 
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believed that such conventions "represent no part of the Indian 
population and a very small part of the white people of the Indian 
Territory."124 

The Dawes Commission agreements, however, were to end all 
powers of Indian administration on March 4, 1906. Therefore the 
Five Tribes asked "that a state be formed out of the Territory com-
posing Indian Territory without the preliminary steps of a territorial 
form of government," should the Congress consider it wise "to 
change the present form of government in the Indian Territory."124  

The Indian fear about the "preliminary steps of a territorial form of 
government" becomes more understandable when we remember 
that a territory is governed by the United States and mainly by 
Congress, as against a state which is governed by its people. There 
were no Indians in Congress, but a large portion of the people of the 
potential state would in this case be Indians. 

The Indian view did not carry much weight at this point, and 
Public Law 234 in 1906 enabled the people of the Indian and Okla-
homa Territories, and the Territories of Arizona and New Mexico to 
form constitutions and state governments and to be admitted into 
the Union on equal footing with earlier states.125  As explained ear-
lier, the road to statehood was rockier for Arizona and New Mexico, 
but Oklahoma proceeded to it right away. 

The law established that the Oklahoma election laws were in full 
force also in the Indian Territory, and ordered fifty-five representa-
tives from the Oklahoma Territory and twenty-five from the Indian 
Territory to be chosen to a joint Constitutional Commission. All 
men over twenty-one years of age who were either citizens of the 
United States or registered members of any of the Indian Nations in 
the Oklahoma and Indian Territories were eligible to vote. The law 
also provided regulations as to the form and substance of the new 
constitution: freedom of religion would prevail in the new state, 
polygamy would be prohibited, and all intoxicating liquors would 
be prohibited in all those areas which on January 1, 1906, had still 
been part of an Indian reservation. The new state would of course be 
a republic, and Guthrie would act as its capital until 1913. The rules 
and regulations also concerned the definition of voting districts and 
counties (one county for example was formed out of the lands of the 

124. National Archives, Records of the United States House of Representatives, Com-
mittee on Territories papers, 57A—F37.5. 

125. 34 Stat 267-285. 
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former Osage Reservation), and the establishment of schools and 
school lands.126  Such rules were further defined and amended by a 
law of March 4, 1907127. 

According to the 1906 law, representatives were elected from both 
the Indian and Oklahoma Territories to draw up the constitution. 
The convention followed the instructions in the law, and in his proc-
lamation of November 16, 1907, President Theodore Roosevelt 
accepted the draft of the new constitution and declared the two ter-
ritories from then on to make up the new state of Oklahoma128. The 
Indian governments of the area lost their original power. Total 
administrative assimilation had been achieved. 

In many ways, Oklahoma statehood marked the end of an age. 
The Indian Territory, which originally constituted millions of acres, 
was wiped from the map forever. The last of the autonomous Indian 
nations with which the United States had negotiated solemn treaties 
was no more. There existed only the new citizens of Oklahoma liv-
ing on their individual allotments. Many Whites believed that this 
was the final hour for the Indians as a distinct race.129  

The distinction between cultural absorption and racial absorption 
had always been a fine one, and that between racial absorption and 
racial extinction even finer. One journalist wrote in 1902 referring to 
the vanishing of the frontier, that Indians were becoming absorbed 
and amalgamated rather than exterminated.l30  Whatever the case, 
the common factor behind all these "surface" and "practical" man-
ifestations and differences of views was still the belief in the linear 
development theory. 

This doctrine of cultural evolution was by now universally sub-
scribed to. For most people it also meant, particularly in the case of 
the Indians, racial evolution. Some groups, perhaps, were doomed 
to extinction according to the gospel of Social Darwinism. Other 
groups were able to rise and reach the higher levels of civilization. 
Congressmen differed in their placing of Indians in these two 
groups. Those who considered Indians, or at least the Oklahoma 
Indians, to be "capable of rising," hoped and thought that with allot- 

126. Ibid, 267-278. 
127. 35I Stat 1286-1288. 
1211  36II Stat 46-47. 
122. Dippie, op.cit., p. 247, where he also refers to Charles M. Harvey, "The Red Man's 

Last Roll-call," Atlantic Monthly, XCVII (Mar. 1906), 323. 
fao. Ibid. p. 269. where he also refers to William R. Draper, "The Last of the Red Race," 

Cosmopolitan", XXXII (Jan. 1902), 244-46. 
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ment, citizenship, and Oklahoma's statehood, the process would be 
assisted and hastened. Those who believed the Indians to be a van-
ishing race, were not interested to pass laws to aid them. Both kinds 
of congressmen, however, had to concede to the hopes, wishes, and 
demands of their white constituencies. 
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12. Railroad Legislation 

In addition to the reservation and allotment laws, railroad laws can 
also be included among the land laws directly influencing the status 
of the Indians. Legislation with regard to railroads mostly con-
cerned the land rights of the railroad companies. From 1850 to 1871 
the federal government donated large tracts of land to the railroads, 
hoping to encourage private investment and speed up the develop-
ment of the inner sections of the country and raise the value of 
government lands'. Railroads helped transportation services to ad-
vance faster than settlement, and brought to large territories, milita-
ry, administrative and national unity2. In 1883, General William T. 
Sherman, the Commander of the United States Army, even granted 
that the railroad had had the most important role in ending the 
Indian wars. The railroad had originally followed in the rear, said 
Sherman, but now it ran in the frontline of the battle between civili-
zation and barbarism. For him the four railroads cutting across the 
continent had solved the Indian question as a military problem for 
good.' 

In the United States, the railroad was the "soul of western civili-
zation4." Railroads stimulated industry; helped unite North and 
West against the South in the long ongoing sectional struggle, and 
eventually contributed to the general unity of the country.5  

The Union Pacific Railroad Company was founded by the desire 
of Congress to build a railway from Nebraska to California. At the 

LeDuc. "Introduction 	." op.cit., p. 45. 
2. Robert S. Henry. "The Railroad Land Grant Legend in American History Texts", in 

Vernon Carstensen (ed.). The Public Lands. Studies in the History of the Public 
Domain. University of Wisconsin Press. Madison. 1968 (orig. 1962), particularly pp. 
136-137. 

3. House Executive Document, no.1., 48th Cong.. 1st sess., serial 2182, pp.45-46, as 
quoted in Prucha (1975). op.cit., p. 159. 

4. See Faulkner, op.cit., p. 502. 
See, e.g., Allan G. Bogue & Thomas D. Phillips & James E. Wright (eds), The West of 
the American People, F.E. Peacock Publishers, Itasca, Illinois, Third Printing, 1973, 
pp. 224-227: Brian Catchpole. A Map History of the United States, Heinemann 
Educational Books. London, 1972, p. 30: and Leland H. Jenks, "Railroads as an 
Economic Force in American Development," in Bogue & Phillips & Wright, op.cit. 
For a different view, however, see Robert William Fogel, "A Quantitative Approach 
to the Study of Railroads in American Economic Growth," in Bogue & Phillips & 
Wright, op.cit.. 

221 



same time, the California Central Pacific Company was granted spe-
cial permission to build outside California's borders, and it began to 
build towards the east from the west coast. Congress gave both com-
panies the right to take from the public lands whatever building 
material they needed. In addition, each company would get twenty 
square miles of land for each mile of railroad that it built.6  

Many people in the West were anxious to see the railroad come 
into their area. For example, the Senate and the House of Represen-
tatives of Kansas passed a resolution on March 4, 1862, to send an 
appeal to Congress to ask it to pass as soon as possible a law to aid 
the building of a railroad across the continent and through Fort 
Riley. A bill for that had already been proposed by J.S. Rollins in 
the House of Representatives a month earlier. The Kansas legisla-
ture also wanted to hasten the ratification of the treaty between the 
United States and the Potawatomies, because ratification was of 
vital importance for the building of this railroad. Kansas, of course, 
also wanted some money for herself. Therefore it asked the federal 
government to donate five million acres of public land to be used to 
help the advancement of the railroad.? 

Due to the Civil War, construction work was delayed until 1867, 
but after that it proceeded quickly. On May 10, 1869, the Union 
Pacific and the Central Pacific met at Promontory Point in Utah.8  In 
that same year Congress passed a special law to protect the federal 
interests in the said companies9. 

During the Civil War, plans were also made for northern routes 
between the east and west coasts. As early as 1864 the Northern 
Pacific Company was promised forty sections of land in each terri-
tory and twenty sections of land in each state for each mile of track it 
laid down. The United States also agreed to remove Indian rights as 
fast as possible from all the necessary lands.10  The building of the 
northern track began in 1867, but was interrupted by the 1873 
depression. Finally, with the help of German capital, it was com-
pleted in 1883. The Atchison, Topeka & Santa Fe and the Southern 
Pacific had already in 1881 completed two more throughways to the 

8. E.g. Faulkner, op.cit., p. 504. 
7. Senate Miscellaneous Document 64, 37th Cong., 2 Sess., pp. 1-3, CIS US Serial Set, 

No.1124, Fiche 3. 
8. E.g. Faulkner, op.cit., pp. 504-505. 
9. 16 Stat 56. 

10. 13 Stat 365 and Faulkner, op.cit., pp. 505-506. See also 22 Stat 157-158. 
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Trans-Pacific railroads connected East and West while cutting through 
Indian country. The Santa Fe Railroad Bridge over Canyon Diablo in Ari-
zona. (National Archives) 

west coast. The Great Northern Railroad added still another route to 
the Pacific within the decade.» 

From 1850 to 1871 there were many land grants for railroads, but 
in 1871, Congress refused to give any more grants to the companies. 
Thus not all the railroads built across the continent received land 
grants 12 

After the Civil War, great amounts of land were available every-
where in the western states and territories. The largest portions of it 
were concentrated in the Plains area, in the Kansas, Nebraska, 

11 E.g. Faulkner, op.cit., p. 506. For more on the history of the continental railways, see 
e.g. Oscar Osburn Winther, The Transportation Frontier. Trans-Mississippi West, 
1865-1890., University of New Mexico Press, Albuquerque, 1974 (orig. 1964), pp. 
92-133; and Webb, op.cit., pp. 273-279. 

12. Bogue & Phillips & Wright, op.cit., p. 226, Lavender, op.cit., p. 395, and Joseph A. 
Stout, Jr., & Odie B. Folk, A Short History of the American West, Harper & Row, 
New York, N.Y., 1974, p. 223. 
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Dakota, and Indian Territories. These were areas into which the 
white settlers were crowding in the 1860's, 1870's, and 1880's, and 
from which they hoped to get some land. Most of these lands were, 
however, sold in large tracts to different large business conglomera-
tions and to the railroad companies. They were not sold to pioneers 
in small allotments. Later, when land values rose, the companies 
sold their holdings to the settlers.13  Therefore the settlers were not 
always quite satisfied with the land grants given to the railroads, and 
disputes between the settlers and the companies took place, for 
example, in Kansas and in Nebraska14. Congress even had to pay 
compensation to the settlers in those states when the land on which 
they had settled was donated to the Northern Kansas Railroad Com-
pany. 15 

All in all, the railroad companies got so much land that by 1909 
their holdings were almost twice as large as those of homesteadersls 
Congress calculated that by 1881 the continental railroads had been 
granted 181,186,412 acres of land with the average price of $4.25 per 
acre, for a total value of $134,887,66017. However, according to inves-
tigations by congressman John S. Henderson from North Carolina, 
the railroads had received only about 70 million acres of land by 
189218. 

After 1871, land grants stopped, but this did not mean any special 
hindrance to railroad construction. Through several special laws, 
the companies received rights to build railways, often on Indian 
land. Some general prerequisites were laid down by Congress to 
regulate construction and its impact on the environment, but a gen-
eral right of way was granted to railroads in the last decade of the 
last century through all public lands, excluding parks, and military 
and Indian reservations19. These would still require special permits 
and special legislation. 

For many years the few railroads managed to find their ways 
through Indian lands west of the Mississippi and even west of the 
Missouri without special Congressional legislation. During the times 
when Indian lands had not yet been reduced to reservations, Con- 

13. Gates, "The Homestead Law in ...," op.cit., p. 322. 
14  Dick, op.cit., pp. 162-163. 
15_ 24 Stat 550. 
16. Dick, op.cit.. p. 359. refers here to Gifford Pinchot, Breaking New Ground (New 

York: Hartcourt, 1947). Compare with Clawson, op.cit., p. 93. 
17. Cong. Rec.. 46th Cong., III Sess., No.43, p. 28. 
18. Cong. Rec., 52th Cong., I Sess., Appendix, pp. 321-332. 
19. 28 Stat 635. and 30 Stat 404 & 409. 
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gress, of course, had no authority over them. When Indian country 
was finally organized into reservations, the United States assumed 
the power to regulate railroad construction on them. 

In the 1870's the white population west of the Mississippi grew 
from seven to more than eleven million. Much of this increase took 
place in areas with large numbers of Indians.20  Railroads not only 
followed the people, but also helped, even influenced them to go 
west. The companies played an important role in the breaking up of 
Indian lands. 

The actual building of railways on Indian reservations and the 
statutory measures related to it accelerated in the latter half of the 
1830's and continued till the end of the century; however, regional 
or periodical clusters of railroad laws are difficult to depict between 
1886 and 1899.21  More laws concerned railroad construction and 
rights in the Indian Territory than in all other areas put together. 
The reason, of course, is that most of the land there was held by 
Indians. When railroad companies wanted to lay tracts through the 
Oklahoma and Indian Territories, it was practically impossible to 
avoid building through Indian lands. The location of white settle-
ments naturally affected the railroad routes and to a certain extent 
determined which Indian reservations became interesting to the 
railroad managers. Because all the railroad laws are so much from 
the same period, tracing them does not give as extensive a picture of 
the advancement of white land ownership as does the tracing of the 
reservation and allotment laws.22  

It almost goes without saying that only a few railroads were 
needed in the sparsely populated areas of rugged Utah, Colorado, 
Arizona, and Nevada. It is thus not surprising that no railroad laws 
concerning Indian reservations were needed for these states and 
territories, even when a good number of reservations were located 
there. Although it seems from Congressional records that there 
should have been enough land for the few existing railways to make 
their way across the country without impinging on Indian lands, 
from the Indian perspective there were still problems caused by the 
railroads. In Arizona, for example, the Southern Pacific laid track 
through Indian lands while totally ignoring Indian land rights23. 

20. Hoxie(1984). op.cit.. p. 43. 
21  See table 6 on page 226. 
22. See above. chapters 9 and 10 on reservation and allotment laws. 
23. Peter Iverson. in a letter to the author. 
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TABLE 6 

Railroad Rights Granted in Indian Reservations by Region, 1865-
1907 

Year 
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Midwest 
Minnesota 	 xxx x x x 

xxx 	x x x 
x x 

x 
Wisconsin 	 x x 

Great Plains 
Dakota(s) 	 xxx 	x 	x 

x 
Nebraska 	 x 	 x x 
Kansas 	 x 

Northern Mountains 
Idaho 	 x x 	x 

x 	x 
x 

Montana 	 xxx x 

Northwest Coast 
Washington 	 x x x x x 

x 
Oregon 	 x 	x 

x 

Oklahoma & the Indian Territory 
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The peak year for the granting of railroad rights on Indian land is 
1888, but that year does not differ greatly from 1890 or 1896. No 
longer periods of "ups" or "downs" exist in the uneven diagram of 
the laws giving rights to railroad companies to build through Indian 
lands. Practically all laws are concentrated in the period 1880 to 
1902. The lack of new laws after 1902 is probably a sign of the rail-
road networks' coming close to completion, as well as of financial 
problems within the companies. On the other hand, the Indian 
lands had also diminished so drastically that Indian reservations 
could be avoided easier than before. 

The first railroad laws concerning an Indian reservation in the 
Northern Midwest came into force in the spring and summer of 
1888, and the third appeared in October of the same year. The fol-
lowing year Congress gave a right of way through the Leech Lake 
and White Earth reservations. In 1890 other railroad companies 
received similar kinds of rights through several reservations.24  

In July 1892 the Marinette and Western Railway Company was 
given permission to build railroad and telegraph lines from east to 
west through the Menominee Reservation in Wisconsin. The com-
pany was granted a right of way 100 ft wide. The law required that 
trees on this right of way, however, would remain Indian property; 
the company should pay the Indians for use of their timber.25  The 
Menominees themselves were not entirely satisfied with these 
arrangements26. 

In the Northern Midwest from 1888 to 1896, some seventeen rail-
road companies were the focus of the same number of laws granting 
building rights to each of them. Usually these companies were 
allowed to build only railways, but sometimes they were also 
granted right of way for telegraph lines, and in 1900, even telephone 
lines. Most laws included rules and regulations on how much track 
was to be laid within a given time. Two of the laws lengthened this 
period for two companies in 1897.27  

On the Central Plains, an agreement with the Omaha on April 19, 
1880, gave a right of way through their reservation for the Sioux City 

24. 25 Stat 90-92, 169. 558-559, 696, 1010-1011, and 26 Stat 126 & 660-661. 
25. 27 Stat 83-85. 
26. National Archives. Records of the United States House of Representatives, Commit-

tee on Indian Affairs papers, 52A—F19.8(1). 
27. 25 Stat 90-92, 109, 558-559. 696, 1010-1011; 26 Stat 600-601; 27 Stat 83-85; 28 

Stat 99-100, 112-113, 489, 504-505; 29 Stat 12-13, 92-93, 592, 702-703; and 31 
Stat 134-135. See also Henriksson (1985), op.cit., pp. 254-255. 
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and Nebraska Railroad28. In 1883, President Arthur transmitted a 
message to Congress from the Secretary of the Interior, Henry M. 
Teller. The Secretary wanted Congress to ratify the agreement with 
the Sioux to build a railroad through their reservation in Dakota.29  It 
took, however, until the 1888 Sioux Act before this was allowed to 
happen30. In December of 1894 the Senate discussed rights for the 
Forest City and Sioux City Railroad Company to build through the 
Sioux Reservation. The Senate passed the bill on January 24, 1895, 
and the House followed suit on January 30. In the second week of 
February, President Cleveland signed the law.31  

Ten laws granted permission for railroad construction on Indian 
reservations in the Northern and Central Plains. But more than ten 
laws were needed to grant similar kinds of rights in Montana and 
Idaho through the Coeur D'Alene, Crow, Flathead, Nez Perce, and 
Shoshone and Bannock reservations.32  In July, 1882, Congress rati-
fied an agreement with the Shoshone and Bannock Indians for the 
selling of a portion of their reservation in Idaho for the needs of a 
railroad company. The United States promised to pay the Indians 
$6,000 dollars for the land or approximately $7.77 per acre. The rail-
road company would then have ninety days to pay this amount back 
to the federal government. It was, in effect, an interest-free loan. A 
week later Congress ratified a similar agreement with the Crow in 
Montana for the selling of a portion of their reservation for $25,000 
for the use of the Northern Pacific33.  

The railroad companies were particularly active in penetrating 
reservations in these northern parts of the country. The Northern 
Pacific cut through Crow, Coeur d'Alene, and Nez Perce preserves. 
The Utah and Northern, a subsidiary of the Union Pacific, acquired 
rights to Bannock and Shoshone lands near Fort Hall.34  The Utah 
and Northern Railroad Company had in 1878 built a track from 
north to south through the Fort Hall Reservation without paying 
any compensation to the Indians. Nor was the building of a railroad 

28. 22 Stat 341. 
29. Cong. Rec., 48th Cong., I Sess., p. 139. 
30. 25 Stat 100-101. 
31. Cong. Rec., 53rd Cong., III Sess., pp. 1305, 1529, 2153, and 28 Stat 654. 
32- 22 Stat 341; 24 Stat 402-403, 545-546; 25 Stat 100-101, 160-161, 167-168, 349-

350, 453, 660, 684-687, 852-853; 28 Stat 654; 29 Stat 95-96, 512; 30 Stat 344-345, 
906-908, 918-919; 31 Stat 1447; 32 Stat 183, 198; and 33 Stat 11. See also Henriks-
son (1985), op.cit., pp. 256-258. 

33. 22 Stat 148-150 and 157-160. 
34. 22 Stat 148-150; 24 Stat 545-546; 25 Stat 160-161, 167-168; 26 Stat 1091-1092; 

and Hoxie(1984), op.cit., p. 46. 
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included in the treaty with the Shoshones and Bannocks in 186835  

Therefore, in a later Shoshone and Bannock agreement of Septem-
ber 1, 1888, the company was ordered to pay the Indians eight dol-
lars per acre for the 200-feet wide right of way. The law confirmed 
the right of the company to build, even though construction was 
already completed. To avoid such a blunder in the future, the Unit-
ed States reserved in the Blackfoot agreement of the same year the 
right for the President to decide on construction permits through 
the new Blackfoot reservations.36  

The Great Northern Railroad Company was, of all the companies, 
the most dependent on Indian lands. It was the beneficiary of the 
Blackfoot agreement, and also of a Crow cession of the same year. 
The company received 17.5 million acres from these two tribes. 
These lands also served as the basis for the company's program of 
attracting settlers to the northern Plains. This massive subsidy 
received from the Indians greatly helped the Great Northern to 
achieve its success.37  

Some dozen laws regulated railroad construction on Indian lands 
in Oregon and Washington during the ten year period from 1888 to 
1898. Eleven companies were granted permission to build railroads 
and telegraph lines through five different Indian reservations. The 
width of the right of way varied from a total of sixty-six feet to one 
hundred feet on both sides of the track.38  The permit to build 
through the Siletz Reservation in Oregon had to be passed twice 
since the President did not sign it the first time39. The Puyallup 
Valley Railway Company also received its building rights through 
the Puyallup Reservation in Washington without the consent of the 
President4o 

The mountains and deserts of the Southwest did not generate 
much interest among the railroad builders in the latter half of the 
19th century. The lack of Congressional activity in this regard may 
have also reflected some builders' going ahead without the formali-
ty of legislative procedures. The treaty with the Western Shoshones 

35. For more on the treaty, see 15 Stat 673. 
36. 25 Stat 115-116, 453, and 455-457. 
37. 25 Stat 453. and Hoxie(1984), op.cit., p. 46, where he also refers to Joseph Gilpin 

Pyle. The Life of James J. Hill, I:377-87. 
38. 28. Stat 347-348.350-352, 559; 26 Stat 101-104, 350-352, 663-664; 27 Stat 468; 28 

Stat 87: 29 Stat 44-45: 30 Stat 430-431, and 475-476. See also Henriksson (1985), 
op.cit.. pp. 258-259. 

39. 26 Stat 663-664. 
40. Ibid. 350-352. 

229 



in Nevada which was signed in 1863 and ratified in 1869 included a 
proviso for the right to build a railroad through the Indian reserva-
tion using whatever route was necessary41. Otherwise only three 
laws regulated construction in the Indian reservations of the region, 
and they all concerned southern Arizona42. Of special interest is the 
provision included in a law related to the building of a railroad 
through the Pima and Maricopa Reservation on the Gila River. This 
law prevented the Indians from travelling by train without a special 
permit from the Indian agent43  

In June, 1906, Congress confirmed all rights for all companies 
currently laying tracks in the Arizona Territory or in the Indian 
Territory44. This also meant confirming all rights to Indian lands in 
these territories. The Indian Territory was indeed an area of lively 
railroad construction between 1882 and 190245. During those twenty 
years, almost forty companies received rights to build railways, and 
often also telegraph and telephone lines through Indian lands in the 
Oklahoma and Indian Territories.46  

The laws required the companies to pay compensation to the 
Indians for any damage caused to them or their property. An addi-
tional compensation of usually fifty dollars was to be paid for each 
mile of constructed railroad, but the Muskogee, Oklahoma and 
Western Company had to pay seventy-five dollars for each mile they 
built47. Laws also stipulated the amount of track that had to be ready 
within a given time. Often this time was not enough and had to be 
lengthened by Congress48. Some twenty of these laws came into 
force without the President's signature49. 

41. 18 Stat 690. 
42. 22 Stat 229; 24 Stat 361-363; and 28 Stat 665-666. See also Henriksson (1985), 

op.cit., p. 260, particularly footnote 2. 
43. 24 Stat 361-363. 
44. 34 Stat 481. 
45. See above the table on Railroad Rights Granted in Indian Reservations, on p. 226. 
46. 22 Stat 181-185; 24 Stat 73-76, 117-120, 124-127, 419-422, 446-449; 25 Stat 

35-39, 140-144, 162-165, 206-209, 668-669, 745-748; 26 Stat 32, 147-148, 
170-173, 181-182, 184-187, 485-489, 632-636, 661, 765, 783-787, 844-848; 27 
Stat 2, 336-339, 465-467, 487-490, 492-496, 524-527, 747-751; 28 Stat 22-27, 
86, 229-232, 502-505, 744; 29 Stat 6-7, 13-16, 40-42, 44, 69-72, 77-78, 80-84, 
87-90, 93, 98, 109-110, 128, 502-506, 529; 30 Stat 241-244, 341-344, 345, 347-
350, 399, 433, 492, 715-716, 806-810, 816-820, 836, 891, 914, 995, 1368-1372; 31 
Stat 182-183; 32 Stat 43-51; and 33 Stat 66, 240, 991. See also National Archives, 
Records of the United States House of Representatives, Committee on Territories 
papers, 53A-F44.4, and Henriksson(1985), op.cit., pp. 260-263. 

47. 29 Stat 502-505. 
48. 25 Stat 668; 26 Stat 32, 661, 765; 28 Stat 27, 86, 505, 744; 29 Stat 44, 93; 30 Stat 345, 399, 

433, 715-716, 836, 891, and 995. 
49. See Henriksson (1985), op.cit., pp. 261-262. 
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Railroad construction in the Indian Territory occasionally raised 
debate in Congress about Indian rights and the rights of the United 
States in the area. Hardly anyone doubted the usefulness of the 
railways even for the Indians, not to mention the white population. 
Practically all railroads on Indian lands outside the Indian Territory 
received their rights without hesitation by the legislators. 

The first right of way in the Indian Territory was given in 1882 to 
the St.Louis and San Francisco Railroad through Choctaw lands'0. 
In Congress the Southerners lined up with western railroad boom-
ers. The Indian Territory was preventing railroads from connecting 
ports on the Gulf of Mexico to the West, and it diverted the trains 
northward to Chicago rather than to New Orleans. This law would 
be a modest start to bringing an end to that, and other laws would 
follow.51  

In December, 1885, discussion on Capitol Hill again concerned 
permission for the St. Louis & San Francisco Company to build 
through Choctaw and Chickasaw land in the Indian Territory52. 
Senator Henry Dawes thought the railroad a blessing for the 
Indians, but was worried that once again Congress was acting 
against earlier Indian treaties. He believed, nevertheless, that with 
negotiations, the Indians could be convinced of the importance of 
this railroad.53  

The disagreement culminated in an argument over whether the 
bill should be sent to the Committee on Indian Affairs for further 
preparation, or whether it should be sent to the Committee on Rail-
ways. Dawes favored the Indian Affairs Committee. Several others 
joined Dawes in his suspicion that the Railroad Committee would 
not adequately consider the Indian situation and the rights of the 
Natives. The future President, Benjamin Harrison of Indiana, de-
manded to know the basis on which Congress was granting con-
struction permits in an area not owned by the United States.53  

The junior senator from Virginia, Harrison H. Riddleberger, saw 
the demand that the bill be handled by the Indian Affairs Commit-
tee as an attempt by the Committee to prevent railroad building in 
the Indian Territory. He thought that if Harrison's view were cor-
rect, the Indians had a government of their own and there was noth- 

50. 22 Stat 181-185. 
51. Hoxie(1984). op.cit., pp. 48-49. 
52. For the proceedings of the bill in Congress, see Congressional Records, 49th Cong., I 

Sess., pp. 24-28. 858, 1425, 1547, 1734. 4933, 5019-5020, 5155, and 5176. 
53. Cong. Rec., 49th Cong., I Sess., pp. 25-27. 
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ing the United States could do about it. According to the Virginian 
the Railroad Committee, however, believed it to be otherwise. They 
felt that Congress had every right to regulate the use of the land in 
question. Joseph Hawley from Connecticut, who had been a mem-
ber of the Committee on Railways for more than four years, noted in 
contrast to Riddleberger that he had always opposed any such rail-
road bills as the one in question. The reason for his opposition was 
that these laws did not take into consideration that the status of the 
Indian Territory was based on treaties that these laws completely 
violated.53  

The issue was resolved on December 8, 1885. Supporters of the 
Committee on Indian Affairs won by the narrow margin of thirty 
votes against twenty-seven, with eighteen senators abstaining. The 
South opposed the Indian Affairs Committee, but the North and the 
West supported it — the West almost unanimously, by six yeas and 
only one nay. No New England senator voted for the Railroad Com-
mittee either. Twenty-seven of the Republicans supported the In-
dian Affairs Committee, five voted for the Railroad Committee. For 
the Democrats the corresponding figures were three and twenty-
one; the three Indian Affairs supporters came from Kentucky, Flo-
rida, and Alabama.53  Thus the Committee on Indian Affairs contin-
ued to prepare the bill, and its proposal was approved by the Senate 
on February 18, 1886J'. 

Two months later the Senate discussed the granting of a permit to 
a railroad company to build on Cherokee land in the Indian Territo-
ry. A Democratic senator, Joseph E. Brown from Georgia, claimed 
that Congress had the right either to grant such a permit, or at the 
least to allow the company to buy land from the Indians, the true 
owners of the area. According to Henry Dawes, the Cherokee could 
not legally give such a permit, and therefore the Kansas and Arkan-
sas Valley Railroad had done the right thing when turning to Con-
gress. Dawes also felt that Congress had the right to grant the build-
ing permit. The Indian Territory was, after all, a territory of the 
United States." 

Congress also passed laws applicable to all railroads operating in 
the Indian Territory's. One of these laws was the act of April, 1896, 
which came into force without the consent of President Cleveland. 

544  Cong. Rec.. 49th Cong., I Sess., p. 1547. 
56. Ibid, pp. 3304-3305. 56. See e.g. 26 Stat 655-657, and 30 Stat 431. 
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Concerning bills conferring special privileges to railroad companies on 
Indian lands, President Grover Cleveland showed both a critical acuity and 
at other times, a sympathetic attitude. Perhaps a study of his Indian policy 
would be timely. (Library of Congress) 



This law gave the railroad companies the right to buy additional 
lands needed for side tracks and stations at the price of twenty-five 
cents per acre (which was indeed a very low price and definitely 
below the real value of these lands) payable to the Indians.57  

The years 1888 and 1896 are somewhat exceptional in the history 
of railroad laws for Indian lands both in the Indian Territory and in 
reservations outside its borders. During both years, several laws 
were passed without the consent of President Cleveland58. Both 
these years were also the last years of Cleveland's terms. During the 
first year (1888) the Democrats had a majority in the House of 
Representatives, but in 1896 both chambers of Congress had a 
Republican majority. Therefore it is difficult to find a basis for Clev-
eland's behavior by looking at the relative strength of the parties in 
Congress. There must be another reason for his inaction, though it is 
not clear. 

In the literature of Native American history, Cleveland is usually 
mentioned only briefly, if mentioned at all. In studies of Cleveland, 
his Indian policy is of course never focused upon. For whatever 
reason, Cleveland seemed not to be quite as anxious as most other 
politicians to open Indian lands for the use of either white settlers or 
the railroads. He considered the Dawes Act to be only a means of 
transferring Indian lands into the hands of white settlers. He 
opposed at least to a certain extent the opening of the Indian Terri-
tory, and refused to sign a dozen railroad laws.59  

During these same years, however, Cleveland did accept more 
than ten laws concerning similar rights. The Indian policy of Grover 
Cleveland clearly deserves a closer and more thoughtful examina-
tion. He might, had he wished, have further restrained Congress 
from its encroachments on Indian treaty rights. 

Specific economic reasons were usually behind the opening of 
Indian reservations. This was also the case when reservations were 
opened for railroad construction. Indian interests were not always 
protected or considered. For Whites, the railroads were a sign of 
progress. Therefore Congress did not, in principle, resist the grant-
ing of rights of way, even though in some cases it took years before 

57  29 Stat 109-110. 
58  Such laws in 1888 were e.g. 25 Stat 160-161, 162-165, 206-209, 347-348, 349-

350, 350-352, and in 1896 e.g. 29 Stat 12-13, 13-16, 69-72. 80-84, 87-90, 92-
93, 95-96. 109-110, 124-127. 

59. See e.g. 25 Stat 1483-1484; Cong. Rec., I Sess., pp. 251, 273; the statutes mentioned 
in note 58 above: and Gibson, op.cit., p. 497. 
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such a law could be passed. And as we have seen, the companies did 
not always wait, but laid their tracks without Congressional permis-
sion. 

No special considerations were given the Indians in terms of edu-
cation and other aspects of "civilization" when grants of their land 
were given to the railways. Members of Congress salved their con-
sciences, however, with the belief that the railroads, in the end, 
would bring "civilization" to the Indians as well as to Whites. 
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13. Financial Legislation 

A great many of the laws from 1862 to 1907 concerning Native 
Americans were related to financial matters. Examples include the 
act of December 21, 1898, reserving $10,000 to carry out the mea-
sures of the Curtis Act, or the law that two years earlier set aside as 
much as $200,000 for the surveying of the lands in the Indian Terri-
tory and $6,000 for the geological survey of the Cheyenne River and 
Rosebud Reservations in South Dakota1 . 

Some laws regulated the Indians' use of their funds or the appro-
priations due to them. In July of 1862 Congress granted the power 
over the management of any funds of orphan Indians to the Secre-
tary of the Interior instead of to a trusted man nominated by the 
Indians, as had previously been the case.' This transferred a great 
amount of their financial power from the Indians to the United 
States government. In April, 1874, Congress passed a law which 
authorized the Commissioner of Indian Affairs to cease paying to 
individual Indians any funds due to the Seminoles. Instead, under 
the control of the President and the Secretary of the Interior, the 
Commissioner was to invest this money in whatever way would best 
serve the advancement of the civilizing and well-being of the Sem-
inoles. Should it be decided to pay any or some of these funds to the 
Seminole treasury to be used by the Seminole Council, at least 
$5,000 had to be reserved annually for an educational fund.3  

Two years later a new law transferred all stocks, bonds, and other 
such valuable certificates that belonged to Indians and had been 
held in trust by the Secretary of the Interior to the office of the 
Secretary of the Treasury. Whatever Indian property and funds in 
the future might become the responsibility of the United States 
would also be deposited in the Department of the Treasury.4  In 1880 
Congress again authorized the Secretary of the Interior to turn over 
all Indian stocks, funds, or other property over which he had control 

I 29 Stat 343 and 30 Stat 770. 
2. 12 Stat 529-530. 
3. 18 Stat 29. 

19 Stat 59. 
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to the United States Treasury. The government even promised to 
pay semiannual interest on such funds. 

The Indians were not always happy with such arrangements. 
They were often displeased with the way their financial matters 
were handled by Congress, the Secretary of the Interior, the Secre-
tary of the Treasury, or the Commissioner of Indian Affairs. In Jan-
uary, 1884, for example, Congress received a memorial and petition 
from the Fox tribe of Indians along the Mississippi in Iowa. "As 
wards of the United States," they asked that their financial matters 
and treaty obligations be investigated, and if discrepancies were 
found, they hoped that legislation would restore to them their right-
ful share. The petition was also supported by the Iowa Legisla-
ture. s 

Congress, however, was not willing to lessen its powers. The Cur-
tis Act of 1898 brought large portions of land belonging to the Five 
Civilized Tribes onto the market in the Indian Territory, and the sale 
of these portions meant large sums of money accruing to the Treasu-
ry. In April, 1902, the Secretary of the Treasury was authorized to 
transfer $20,000 of such funds to help the suffering Choctaws, and 
another $20,000 of the interest on such funds to aid the Chickasaws 
who were in need. Two years later Congress issued special regula-
tions on what to do with the money received from the sale of the 
town-site sections of the Choctaw and Chickasaw lands.7  

After the General Allotment Act had begun to split up "common-
ly owned" Indian lands for private ownership, a new issue emerged. 
This concerned the extending of private ownership to those funds 
which had been deposited in the U.S. Treasury for the Indians as 
tribes or groups. In March, 1905, John Fletcher Lacey, a Republican 
representative from Iowa, presented in the House a report by the 
Committee on Indian Affairs favoring the idea of dividing up the 
Indian trust funds.8  

Two years later this idea became law. It authorized the Secretary 
of the Interior to "allot" not only tribal lands but also tribal funds. 
Should any competent Indian wish to have his share, the Secretary 
would separate it from the tribal money and deposit it into a treasu- 

21 Stat 70. 
6  National Archives, Records of the United States House of Representatives, Commit- 

tee on Indian Affairs papers, 48A—H10.2(3), and 48A-H10.2(7). 
32 Stat 177-178 and 33 Stat 571-572. For more on the Curtis Act see 30 Stat 495- 
519. and chapter 11 above, pp. 209-210. 

8_ Congressional Record, 58th Cong., III Sess.. p. 3978. See also ibid, p. 1139. 
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ry account under the name of the individual. The Secretary was also 
authorized to pay any disabled Indian his share of the tribal 
funds.9  

The Lacey Act was a logical consequence of the allotment of 
Indian lands; it distributed the common funds of Native Americans 
to individual Indians. Yet, as before, Congress controlled the use of 
the money. 

The precarious economic situation of the Indians often forced the 
United States to send them relief. Indeed, many financial laws con-
cerned such issues10. Sometimes the debate over relief measures 
that were to be included in the annual appropriation act, prevented 
the act's being passed in time. Therefore special relief laws had to be 
passed in order to fulfill treaty obligations and sometimes to save 
the Indians from total poverty. These special laws frequently au-
thorized government officials to use appropriation money before the 
passing of the annual appropriation act. Such laws were passed, for 
example, in July and August of 187611.  

In March, 1873, the Secretary of War was ordered to give food and 
necessary equipment to the Indians around Camp McDermit in 
Nevada. This was to prevent them from starving to death while 
awaiting food and equipment from the Department of the Interior.12  

This was not the first time the War Department had to act on behalf 
of the Interior Department. These instances probably never pleased 
either one of the Departments involved. A case in 1868, for example, 
produced a bundle of letters from the Department of War to Con-
gress. The Department had used funds to take care of Indians under 
the authorization of the Commissioner of Indian Affairs, but none of 
these funds had yet been reimbursed by the Interior Department. 
Many of the letters were abusive both of the Commissioner and 
particularly of the Native Americans.13  

Often Congress received petitions for Indian relief from churches 
and individual Whites. In the winter of 1861-1862 Episcopalian 
Bishop Jackson Keenfer wrote to J.R. Doolittle asking aid for the 

9. 35I Stat 1221-1222. (This same law is marked 34 Stat 1221-1222, in Prucha C1975), 
op.cit., p. 210. 

10-  See e.g. 13 Stat 347, 14 Stat 309-310 & 347, 22 Stat 7 & 47, 23 Stat 267 & 516, 24 Stat 
3, 26 Stat 15 & 40, and 27 Stat 348. See also Henriksson (1985), op.cit., p. 269, footnote 
3. 

11. 19 Stat 88 and 123-124. 
12. 17 Stat 623. 
13. National Archives, Records of the United States House of Representatives, 40A-

F2.14. 
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Oneidas in Wisconsin14. In the spring of 1864, Edwin M. Stanton, the 
Secretary of War, asked for quick relief for the Navajos in Bosque 
Redondo. William P. Dole, the Commissioner of Indian Affairs, also 
believed that even though the Navajos would soon be self-support-
ing, a $100,000 relief package was needed for the first year so they 
could purchase farming and other equipment.15  

But if Indians received compensation and aid from Congress, so 
did Whites. The Trade and Intercourse Act on June 30, 1834, gave all 
Whites the right to receive compensation for Indian depredations. 
Such compensation would be paid from the annual Indian appro-
priation. This was not, however, an automatic process. The Court of 
Claims, for example, had to be appealed to in the case of James L. 
Johnson in the winter of 1861-1862. In 1857 the Kiowas had taken 
two mules and other equipment worth $550 from Johnson. The 
Court felt that the Bureau of Indian Affairs had not treated John-
son's complaint properly. However, his claim appeared to be a bit 
too high, and so the Court recommended that he be paid $250.16  The 
same 1834 act reserved a similar opportunity to appeal also for the 
Indians. The Wyandotts, for example, used it to claim monetary 
compensation in 1863.17  

No annual appropriation laws were concerned with white com-
pensation to Indians, but they sometimes included rules and regu-
lations about compensation that the Indians had to pay to the 
Whites. The 1872 Annual Appropriation Act, for example, required 
the Secretary of the Interior to draw up general rules and regula-
tions on how one should present an official claim for compensation 
for Indian misdeeds.18  This was already a step towards the kind of 
legislation which climaxed in the Indian Depredation Act of 1891 
discussed earlier19. 

To compensate for white losses, some twenty separate laws were 
passed by Congress from 1862 to 1907. The largest number of such 
laws were passed to pay for the depredations caused by the Minne- 

14. Bureau of Indian Affairs, Letters Sent, 67, p. 279. 
163 Senate Miscellaneous Document No.97, 38th Cong., I Sess., CIS US Serial Set No. 

1177. Fiche 4. 
16  The House of Representatives Court of Claims Report No. 290, 37th Cong., II Sess., 

CIS US Serial Set No. 1146, Fiche 10. 
7. Senate Miscellaneous Document No. 15, 37th Cong., III Sess., CIS US Serial Set No. 

1150. Fiche 3. 
18.  17 Stat 190. 
19, See above. chapter 6 on page 88 about white law and Indian rights. For the actual 

law, see 26 Stat 851-854. 

9 The Indian on capitol hill 
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sota Sioux uprising in 186220. When establishing and organizing 
Indian reservations, the federal government also sometimes had to 
pay compensation to individual land owners for lands that became 
part of the reservation. This happened, for example, in 1865 in 
Washington and in Minnesota, and in 1890 in South Dakota21. 

One could also get money from Congress for special services con-
nected with Indian Affairs. Henry L. Fitch, for example, received 
$604.10 for the survey of the Quinaielt Reservation in Washington, 
and Ebenezer Douglas $566.66 for his special services for the White 
Earth Reservation in Minnesota.22  

Naturally Congress received hundreds of petitions and applica-
tions for such compensation. For example, a veteran of the Indian 
wars, George Wright, hoped that Congress would "do justice to an 
old, decrepit man, poor, blind, and homeless." Documents related to 
Indian depredations in Kansas from 1860 to 1871, included 338 
white claims ranging in value from $75 to $3839.35 against the 
Cheyenne, Osage, Kiowa, Comanche, Pawnee, and Arapaho. The 
losses of white people could be quite large indeed, and the desire 
and need for compensation is understandable. From 1871 to 1873 
the Indians killed nine people, stole thirty horses and 200 cows, and 
destroyed $35,000 worth of white property in Presidio County in 
Texas. In Denton County, the Indians took 525 horses, in Llano 800 
horses and 200 cows, and in Stevens County they killed four Whites, 
captured another four, and stole 180 horses and 3000 cows.23  

The numerous laws granting pensions to those who had fought in 
the Indian wars or to their widows or heirs can also be called "com-
pensation laws." Sometimes local and state appeals supported these 
cases; often individual congressmen took them up for their consti-
tuents. Usually the pension laws were passed separately for each 
individual, but in 1892 Congress promised a pension to all U.S. citi-
zens who had fought in the Indian wars between 1832 and 1842, or to 
their widows provided that they had not remarried.24  

220' 12 Stat 652-654. 13 Stat 92-93, and 23 Stat 344. See also Journal of the Senate, 
op.cit.. pp. 27, 86, 151-152, and Henriksson (1985), op.cit., p. 276, footnote 1. 

21. 13 Stat 432 and 551 and 26 Stat 650-660. 
22. 28 Stat 859. For other, similar cases, see e.g. 17 Stat 190, 25 Stat 79, 26 Stat 355, and 28 

Stat 9. 
23. National Archives. Records of the United States House of Representatives, Commit-

tee on Indian Affairs papers, 42A-F12.2 * 2078, 42A-F12.3, and 55A-F15.2(No.73). 
For other such cases, see e.g. National Archives, Records of the United States House 
of Representatives. Committee on Indian Affairs papers, 57A-F14.2(8), and Bureau 
Of Indian Affairs. Letters Sent. 67, pp. 242, 269, and 280. 

24. 27 Stat 281-282. 
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The compensation laws were always a result of confrontations 
between the Whites and the Indians. They represented white power 
over Native Americans. They were less concerned with the "civiliz-
ing" measures and ideas that were included in the other financial 
legislation and in the annual appropriation acts discussed above. 

Every year Congress passed an annual appropriation act mostly to 
fulfill treaty and other obligations towards the Native Americans. 
Often, however, the appropriation acts included many other kinds 
of legislation which did not necessarily have anything to do with 
financial questions. Probably the most famous example of this was 
the 1871 regulation to deny treaty making25. 

The major content of the annual appropriation acts was different 
payments and compensation for the Indians. The laws regulated the 
amount to be paid to each Indian nation, tribe, or group, and in what 
form it would be paid, and to what purpose. Detailed rules were 
given to the Indians on how to use the money: how much could be 
spent on buying horses and cattle, how much on building houses 
and schools, and how much on other things. 

The funds needed and reserved for the annual appropriation acts 
varied greatly from year to year, but a rising trend can be detected 
when one looks at the whole period from 1862 to 1907. The relative 
importance of each tribe and nation is clearly shown within the 
annuities laws. The Eastern Indians gradually lost their importance, 
and therefore it became less vital to spend large sums of money on 
them. On the other hand the Indians in the West and on the Great 
Plains become very important, and a large amount of funds was 
needed to acquire their lands. 

The annual appropriation acts also usually decided how much 
money the Bureau of Indian Affairs would receive for the fiscal 
year; the original purpose of the annual appropriation acts may 
indeed have been to try to combine the budget of the BIA with the 
laws concerning treaty stipulations, and these with all the other laws 
needed for Indian affairs in a given year. Even though the number of 
Indians was continuously diminishing in the latter half of the 19th 
century, the funds needed for the administration of Indian affairs 
kept on rising. The rise was very uneven and annual differences 
could be great26. Naturally, inflation was also a factor. 

23.  For more on this law, see 16 Stat 566, and chapter 5 above. Examples of other 
non-fiscal laws within annual appropriation acts are among others: 18 Stat 176, 420, 
449, and 26 Stat 354. 

26' See the figures below on pp. 242-243. 
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TABLE 7 
Expenditure on Indian Affairs, 1860-1900 

Year 

1860 

$mill. 

2.95 

Year $mill. Year $mill. Year $mill. 

1861 2.84 1871 7.43 1881 6.5 1891 8.53 
1862 2.27 1872 7.06 1882 9.74 1892 11.15 
1863 3.15 1873 7.95 1883 7.36 1893 13.36 
1864 2.63 1874 6.69 1884 6.48 1894 10.3 
1865 5.12 1875 8.38 1885 6.55 1895 9.94 
1866 3.25 1876 5.97 1886 6.1 1896 12.17 
1867 4.64 1877 5.28 1887 6.19 1897 13.02 
1868 4.1 1878 4.63 1888 6.25 1898 10.99 
1869 7.04 1879 5.21 1889 6.9 1899 12.81 
1870 3.41 1880 5.95 1890 6.71 1900 10.18 

Excepting the annual appropriation laws, Congress did not con-
cern itself much with the expenses of Indian administration. At-
tempts by Congress to cut down these expenses do not show in the 
actual laws. When new offices were established, it was of course the 
duty of Congress to find the money for them. Congress often also 
included BIA salary modifications within the appropriation acts27. 

As another part of financial legislation, Congress in an act of July 
13, 1870, authorized $50,000 to be spent on Indian visits to Washing-
ton, D.C.28. There was also a resolution to pay the travel and other 
expenses of Little Shell and three other Chippewa leaders and their 
interpreter on their visit to the Capita1.29  

In the summer of 1878, Congress reserved funds for the Apaches 
residing on the Cimarron River. The funds were for the purpose of 
their removal onto the Mescalero Apache reservation at Fort Stan-
ton in New Mexico. Congress decided that the payment of annual 
appropriations or any other money due to these Indians would be 
made only at the Mescalero Agency.30  The Apaches were not very 
willing to move and decided to stay where they were, thereby defy-
ing the power of the federal government. In the end, Congress had 

27. See e.g. 12 Stat 529 and 17 Stat 463. 
28. 16 Stat 387. 
29. 19 Stat 212 
3° 20 Stat 232. 
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Congress authorized payments to several Indian groups to visit Washington, 
D.C. Here some Sauk & Fox and Kansa Indians are visiting the capital in 
1867. (National Archives) 

to give up. On April 23, 1880, it repealed the payment act and 
directed the Secretary of the Interior to deliver all annuities and 
other equipment through the Agency in Abuquiu.31  It was one of the 
Indians' few victories. 

Naturally, regulations covering Indian compensation and pay-
ments were often included in the Indian appropriation acts. Within 
the annual law of July, 1862, Congress decided that from then on no 

31. 21 Stat 81. 
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treaty obligations would be paid in cash, but rather as clothing, 
farming equipment, and in other ways to be decided on an individu-
al basis32. As early as 1858, the Commissioner of Indian Affairs, 
Charles E. Mix, had advocated this procedure33.  

Peaceful behavior of Native Americans as a requirement for their 
receiving annuities and other payments came up almost regularly. 
The 1867 Annual Appropriation Act prohibited any payment to 
those Indians who had since the last pay day gone to war against the 
United States or against any of her law-abiding and peaceful citi-
zens. Similarly, the 1874 Annual Appropriation Act prohibited all 
payments to any Indian group that was at war against the United 
States or against any of the white citizens of the states or territories. 
A similar paragraph was included in the next annual appropriation 
law, and with a slightly different wording, also in the following 
appropriation act34.  

As has been shown, the financial side of Indian legislation 
included funds reserved for many kinds of purposes. In many cases, 
however, the cost/benefit ratio played the most significant role. 
Even a good idea was rejected if Congress considered it too expen-
sive. And "expense" was of course always determined from the 
Whites' perspective. 

32. 12 Stat 529. 
33. Senate Executive Document no.1, 35th Cong., 2d sess., serial 974, pp. 354-359, as 

quoted in Prucha (1975), op.cit., pp. 92-93. 
34. 14 Stat 515: 18 Stat 176 & 449; and 19 Stat 199. For other such cases, see e.g. 12 Stat 

784 and 17 Stat 179. 
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14, Additional Indian Legislation 

Some of the additional Indian legislation can be classified as land 
laws. In principle, the Congressional laws giving permits to compa-
nies and organizations to build waterways and telephone lines 
through Indian reservations were very much like the laws granting 
railroad rights on Indian land. Sometimes the railroad companies 
not only got the right to lay tracks but also to string telegraph and/or 
telephone linest. 

On January 1, 1889, Congress gave the Citrus Water Company the 
right to dig an irrigation canal through the Papago Reservation in 
Arizona. A right of way of 100 ft and a period of two years to finish 
the construction were granted. The company also had to give the 
Indians the right to use the canal water.2  The following year another 
company received rights within the Yakima Reservation in Wa-
shington3. With these and other similar laws, eight companies got 
rights to dig irrigation canals from 1889 to 1897. These were located 
on reservations in Arizona, California, Oregon, and Washington. 
Usually the laws required that the Indians were entitled to use the 
water in such canals, and that they were to be compensated for any 
damage the construction might cause to their property.4  

In 1899 Congress gave the Missouri and Kansas Telephone Com-
pany the right to build a line through the Ponca, Otoe, and Missou-
ria Reservation in Oklahoma. The company was ordered to pay the 
Indians five dollars for each mile the wires crossed their land.5  The 
following year the Seneca Telephone Company received permission 
to install a line between Seneca in Missouri, and Vinita in the Indian 
Territory'. 

E.g. 24 Stat 419-422; 25 Stat 35-39, 140-144, 162-165, 206-209, 684-687, 745-
748; 26 Stat 101-104, 170-173, 184-187, 485-489, 632-636, 844-848; 27 Stat 2, 
83-85, 336-339, 465-467, 487-490, 492-494, 524-527, 747-751; 28 Stat 22-26, 
99-100, 229-232; 29 Stat 6-7, 12-16, 40-42, 69-72, 77-78, 80-84, 87-90, 
92-93, 109-110, 502-506; 30 Stat 241-244, 341-344, 347-350, 430-431, 492, 
806-810, 816-820, 1368-1372, 906-908; and 31 Stat 134-135. 

2. 25 Stat 639. 
3. 26 Stat 661-662. 

25 Stat 639; 26 Stat 661-662, 745-746; 27 Stat 417-420, 456-457; 28 Stat 37, 
118-119; 29 Stat 342, and 527-528. 

5. 30 Stat 834. 
6. 31 Stat 658. 
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In Charles M. Russel's sketch "The Last of His Race," bicycle, telephone 
poles, and smoke from the factory's chimney represent modern times, the 
"more advanced" society. (Montana Historical Society) 

There are also other land laws that do not quite fit within the 
categories of reservation, allotment, or railroad legislation. One of 
these entailed, in 1901, the right for a hydro-electric plant to be built 
in the Pima and Maricopa Reservation in Arizona. Another, in 1905, 
granted rights to anyone who wanted to build a power plant along 
the Spokane River in the area where it formed the southern border 
of the Spokane Reservation in Washington7. 

In 1904, in order to support white commercial and industrial life, 
Congress decided that for the transportation of gas, oil, or other such 
products, companies could build pipelines through Indian reserva-
tions and Indian lands, including individual allotments.8  This last 
law thus constituted a major takeover of Indian lands; it included 
the property of individual Indians as well as common reservation 
lands, and therefore clearly violated the principle of private land 
ownership that Congress had decided to introduce to the Indians. 
White needs overtook white ideology. 

Other Indian legislation passed during the years from 1862 to 1907 

31 Stat 786 and 33 Stat 65. 
8. 33 Stat 65. 
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is very difficult if not impossible to classify. Not all of these laws fall 
clearly into administrative laws, military laws, treaty laws, status 
laws, educational laws, land laws, or financial laws. Many concerned 
health matters. In 1891 there were 5,000 Lakotas and only one doc-
tor on the Pine Ridge Reservation in South Dakota. Similarly, the 
Navajo Reservation had a population of over 18,000 and an area of 
over 12,000 square miles, and one government-provided doctor. In 
Indian areas there were no hospitals or nursing homes for the blind, 
deaf, chronically ill, insane, old, or otherwise disabled. According to 
the Commissioner of Indian Affairs, Thomas Jefferson Morgan, the 
Indians' lot was nothing but pain and distress until death finally 
freed them from their sufferings. Such was the result of white indif-
ference, said Morgan.9  In 1888 there were only four hospitals for 
Indians and some 70 doctors. At the turn of the century the situation 
was much the same. The number of doctors was slowly rising but a 
significant increase did not take place until after 1907.1° 

Despite the clear indications of poor health among the Native Amer-
icans and despite the cries of the Commissioners of Indian Affairs, 
the legislators did very little to ease the situation. In April of 1862, 
acting Commissioner Charles E. Mix informed senator S.G. Pome-
roy that the BIA was interested in hiring someone to vaccinate the 
Sac & Fox and Iowa Indians in Missouri. Twenty months later, how-
ever, there still was not even a plan to vaccinate Native Americans 
in the Southwest11  

Not until the 1890's did Congress begin regularly to reserve funds 
for Indian vaccination; the first thousand dollars was authorized in 
189012. Most other laws concerning Indian health continued to be 
related only to the Native Americans living in the Indian Territory. 
The law passed in May, 1904, included rules and regulations on 
health care in the Indian Territory and ordered all people practicing 
nursing in the area to register before they could continue their work. 
Laws were also passed concerning pharmacies in the territory, and 
concerning the organizing of an asylum for the mentally disabled, 

9. Sixtieth Annual Report of the Commissioner of Indian Affairs to the Secretary of the 
Interior. 1891. Part 2., Government Printing Office, Washington, 1891, p. 63. 

1°. Tuberculosis among the North American Indians, Report of a Committee of the 
National Tuberculosis Association appointed on October 28, 1921 on Tuberculosis 
among the North American Indians, 87th Congress, 4th Session, Senate Committee 
Print, Printed for the use of the Committee on Indian Affairs, Government Printing 
Office, Washington. 1923, p. 101. 

11• Bureau of Indian Affairs, Letters Sent, 68, p. 139, and 73, p. 9. 
12. 26 Stat 355. 
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TABLE 8 

Indian Health Conditions, 1888-1922 

Year 

1888 

Hospitals 

4 

Doctors Nurses Other 	Field 
Personnel 	Matrons 

1895 74 8 7 3 
1897 84 24 21 16 
1898 83 32 32 30 
1899 87 30 19 29 
1900 5 86 25 15 21 
1905 9 96 33 10 40 
1911 50 
1912 53 
1913 48 (data not available in the source used) 
1914 51 
1915 74 
1916 81 
1917 81 
1918 87 200 99 100 87 
1919 87 200 100 100 87 
1920 87 200 100 100 75 
1921 85 200 100 100 75 
1922 73 200 100 100 75 

for which Congress reserved $25,000.13  
The laws related to Indian health are only one example of the 

miscellaneous legislation concerning Indians. Another miscella-
neous law is the authorization of the Commissioner of Indian Affairs 
in 1870 to appoint guardians for those Indian children who might be 
entitled to government pensions or gifts according to existing legis-
lation14. In still another law, the Annual Appropriation Act of 1874, 
the Bureau of Indian Affairs assumed more power when Congress 
gave Indian agents the power to make Indian men on reservations 
work for the reservation; this was done in order to encourage Indian 
labor and self support. A similar law was included in the next appro- 

'3. 33 Stat 299-301. 539, and 550-554. 
14. 16 Stat 390. See also Cong. Rec.. 45th Cong., III Sess., Index, p. CXLII. 

249 



priation act, but this one authorized the Secretary of the Interior to 
free any tribe or any portion of any tribe from such labor should he 
deem such action appropriate.15  

In August, 1890, Congress passed the first general law related to 
Indian police. The system that allowed Indians to act as policemen 
on their own reservations had, however, already been in operation 
on many reservations for years. Within the annual appropriation act, 
Congress reserved $123,000 to hire no more than 825 Indian police-
men to maintain order and to prevent the selling of alcohol on 
Indian reservations and in the Territory of Alaska.16  Five years later 
Congress provided an additional $6,000 to buy necessary equipment 
for the Indian police17. 

In April of 1890 Congress authorized the Secretary of the Interior 
to nominate a person to visit the native villages and trading posts on 
the Aleutian Islands and on the Alaskan Peninsula and islands 
around it. The agent was to investigate the despoliation of seals and 
sea otters in the area, and the impact this situation may have had on 
the natives and other people of Alaska dependent on these ani-
mals.18  

At the turn of the century, Alaska became more important than 
earlier, even in Indian legislation. Several petitions to Congress and 
the President asked for all kinds of legislation relative to the area19. 
In his annual report in 1903, President Theodore Roosevelt himself 
asked Congress to pay special attention to the Indians in Alaska. 
Congress was to look after their needs and help them to adapt to 
new and changing circumstances. Roosevelt believed that Alaska, 
though located far to the north, had equal potential with similarly 
located countries such as Norway, Sweden, and Finland. These 
nations, Roosevelt averred, had all played a major role in the devel-
opment of the old world. So might Alaska in the new.29  

Congress seemed unimpressed with this part of the President's 
annual message and proceeded to pass no legislation for Alaska or 
her native people. Public Law 264, passed in March 1907, was hard-
ly a result of the President's speech. This minor law concerned the 

1' 18 Stat 176 and 449. 
16. 26 Stat 355. 
17' 28 Stat 858. 
is. 26 Stat 46. 
19_ National Archives, Records of the United States House of Representatives, Commit- 

tee on Territories papers, 57A-H26.1. 
20.  Cong. Rec.. 58th Cong., II Sess., p. 6. 
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Tsimpsean or Haida Indians who had moved from British Columbia 
to Metlakahtla on Anette Island in southeast Alaska in 1887 or after. 
They were given the right of nomination to such positions as pilots, 
boatmen, and engine men according to a law of May 16, 1906, as if 
they had been United States citizens.21  

There were also other miscellaneous laws occasionally passed 
relating to Indians. These involved such matters as the building of 
roads, rights to the floating of logs, or restrictions on the sale of 
alcohol to Indians. Alcohol, in fact, and laws related to it were the 
object of hundreds of petitions to Congress. In 1892, for example, 
hundreds of people from western New York appealed to the legisla-
tors to restrict the sale of cider and beer to Indians exactly as the sale 
of spirituous and fermented liquors was restricted. Cider and beer, 
according to the petitioners, were "demoralizing in the extreme and 
destructive of the good" of Indians. One hundred and eleven mem-
bers of the Santee Sioux Tribe "anxiously prayed" to Congress to 
secure the passage of the bill proposed by representative Meikle-
john to stop the sale of all intoxicants to Indians22. 

Miscellaneous Indian legislation included both "civilizing laws" 
and "confrontation laws." The rights for canals, telegraph lines and 
telephone lines belong to the second category. "Civilizing laws" 
included legislation related to health, as an interest in Indian health 
could be seen as a sign of concern about Native Americans. Ob-
viously the congressmen who supported greater health measures 
believed in and were interested in "uplifting" the Indians. Sick 
Indians would not be able to climb up the ladder of linear develop-
ment. 

21. 35I Stat 1411-1412. 
22. National Archives, Records of the United States House of Representatives, Commit-

tee on Indian Affairs papers, 52A-H8.2, and 54A-H13.1. 

251 



15. Laws and Congress 

Indian legislation from 1862 to 1907 contains laws that were passed 
as a result of power struggles or other kinds of confrontation 
between Whites and Indians, between different interest groups in 
Congress, or between Congress and the various groups and individ-
uals concerned in one way or another with Indian affairs. Most 
reservation laws and many acts relating to Indian administration 
provide examples of this kind of legislation in its purest from. Pow-
er, either economic or political, was usually the motive behind this 
legislation. 

Many Indian laws, however, included measures intended to civi-
lize the Indians, to uplift them. Education laws, for example, fall 
into this category. But it is difficult to totally separate "civilization 
laws" from "confrontation laws." Both elements were often present 
in a single legislative act. Allotment laws certainly can be included 
in both categories; so can the opening of the Indian Territory. 

From 1862 to 1907, the United States Congress passed more than 
a thousand Indian laws. In this period Congress also legislated a 
dozen general homestead and land laws, with their several amend-
ments and supporting statutes. These strongly influenced the status 
and the living conditions of Native Americans. At the beginning of 
the period in question, the legislators busied themselves particularly 
with laws concerning settlement, treaty politics, and the administra-
tion of Indian affairs. Military legislation directly related to the 
Indians was also relatively abundant till the end of the 1870's. After 
that time it dramatically declined: the military power of the Indians 
was no longer of such importance that its suppression required 
much legislation. 

The legislation concerning the administration of Indian affairs 
expanded somewhat in the 1890's, but in all its important provi-
sions, the personnel and the organization of administration re-
mained the same. In the history of Indian treaties, the year 1871 was 
a culmination point, though several treaty-like agreements were 
still made after that date. The legal status of Native Americans did 
not arouse much interest in Congress until Crow Dog killed Spotted 
Tail in the middle of the 1880's. This provoked the legislators to pass 
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laws concerning crimes committed by Indians against other Indians 
on Indian land. Such laws allowed law-officers greater freedom of 
action. They also established courts on Indian land, particularly in 
the Indian Territory. 

Congressional interest in Indian education was briefly aroused for 
only a short period at the end of the 1880's. In contrast, Congress 
passed indirect and direct Indian land laws quite regularly through-
out the latter half of the 19th century. With regard to the direct land 
laws, the high point of reservation laws was the year 1872; allotment 
laws had two high points, 1891 and 1907. Laws related to railway 
construction on Indian lands began to appear after the mid-1880's. 
Apparently most of the main railroad lines had been completed by 
the end of the century, since the passing of these kinds of laws then 
ceased. 

The legal status of Indians in American society was tested in the 
Supreme Court in the 1880's and then again at the beginning of this 
century. The Supreme Court's view of the matter was neither con-
sistent nor coherent. Rather, the Court not surprisingly reflected the 
general public's ambivalent attitudes, attitudes which influenced 
the inconsistent Indian legislation throughout the period. In most 
cases, however, the Supreme Court left it up to Congress to solve the 
Indian problem. 

Until the mid-19th century, the United States had tried to solve 
the Indian problem by separating Indians from Whites, by concen-
trating the former in one large reservation. There, the Indians were 
supposed to have a home guaranteed in perpetuity. However, the 
pressures of white expansion soon broke through the permanent 
Indian frontier. The federal government tried to respond to this sit-
uation by creating of smaller reservations with treaties and support-
ing legislation. Here, the Indians could again be concentrated far 
from the white pioneers and the main paths of the advancing west-
ward movement.' 

This policy, once again, was neither long-standing nor consistent. 
It collapsed into a series of improvised, ad hoc decisions in response 
to separate problems. Even though such decisions were often 
founded — albeit sometimes only rationalized — within a theoreti-
cal framework, one seeks in vain for consistency, let alone a logical 

I 	See Washburn (1976), op.cit., p.17, and also Report of the Secretary of the Interior ..., 
op.cit., pp. 98-99. 
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political or philosophical doctrine. Pragmatism, rather than princi-
ple carried the day as the Indians gave way and the government 
acquiesced to the pressures of white settlement.2  The only consis-
tent "theory" behind Indian legislation was the congressmen's 
belief in linear development. And yet, when confrontations arose, 
civilizing measures always yielded to economic or other political 
interests. 

The short periods between elections helped to prevent theories or 
long-term planning from being put into practice, or even appearing. 
Immigration and the explosive increase of the white population 
combined with the dynamics of westward expansion contributed to 
spontaneous, rather than long-term legislation.3  

The breaking up, even destruction, of the many Indian reserva-
tions that took place from 1862 to 1907 is parallel to a similar evolu-
tion during the 1840's. Then, the crushing and ineluctable western 
advance of the Whites was called "Manifest Destiny." In the 1870's, 
it was equally "manifest" with the continuation, even acceleration 
of white expansion. A new weapon in the white arsenal was the 
railroad, which brought white power into the heart of Indian coun-
try. This power was concretely "manifested" by the presence of the 
white army wherever it was deemed necessary.4  

It has been generally thought that settlers, gold miners, ranchers, 
farmers, and other land hungry Whites occupied Indian lands with-
out Congress being able or willing to do anything about it. These 
white groups then eventually forced Congress to face the facts and 
confirm reality with appropriate legislation. But this view underes-
timates Congress's role in using its great power to carry out its will. 
Clear examples of Congressional leadership in this area are the 
numerous laws which supported and encouraged western expan-
sion, laws which in some cases were not taken advantage of until 
years after their passage. The 1862 Homestead Act was one such 
law. Its meaningful use did not begin until after the Civil War, three 
to four years after it had been passed. Another example is the Tim- 

2. See also Washburn (1976), op.cit., p. 17. 
3- The legislative term of the Senate is six years, but in those days its members were 

elected by the state legislatures, in which the term for the lower chamber was only 
two years. A third of the U.S. Senate was elected every second year. Professors Lloyd 
Gardner and Michael Krasner also emphasize the American custom in foreign policy 
to look at things as individual, separate, and specific, rather than to try to create a 
long-term and logical approach to solve these problems (Gardner and Krasner in 
discussion with the author in Helsinki, 1987). 

4' Washburn (1976), op.cit., p. 17. 
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Lakota leader Red Cloud well knew the promise the white men kept. (Smith-
sonian Institution) 

ber Culture Act, which was used to support the occupation of large 
portions of land even after the act had been repealed. 

Perhaps the best example of the Congressional desire to direct 
and encourage white settlement into certain areas — in this case 
Indian lands — is the large amount of legislation which was 
intended to support settlers on former reservation lands. By passing 
several measures in support of people living in these areas, Congress 
made reservation land more attractive than other areas, thus trying 
to encourage its white settlement. With the Desert Land Act, Con-
gress hoped to settle the deserts and semi-deserts of the West de-
spite the fact that Indian settlements and reservations in those areas 
would be disturbed by the influx of Whites. In southern Colorado, 
Arizona, and Montana, Congress opened Indian lands for white set-
tlement "free of charge" in accordance with the homestead acts. 
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The object was to lure people into these peripheral areas. 
The members of Congress usually believed that they had the right to 

pass legislation not only for Whites, but also for Indians. The Lakota 
leader, Red Cloud, is supposed to have said that the Whites gave the 
Indians many more promises than he could remember, but they kept 
only one: they promised to take the Indian land, and they took it. 
Likewise, congressmen promised the same to their constituents. 

A few congressmen, however, desired to improve rather than 
weaken the Indian situation by legislation. Congress was not very 
anxious actually to rob the Indians of their lands. Usually it was 
ready to pay compensation for every acre of Indian land which was 
removed by legislation. The differing ideas and concepts of land 
ownership held by the Indians and the Whites prevented this sys-
tem from working well, if it ever really worked at all. When the 
Indians were not satisfied with their compensation, the patience of 
the federal government soon waned and the Indians were forced to 
accept what was offered. 

Indian warfare generally resulted in the Indians' being placed in a 
worse situation than before. In such circumstances Congress in 
some cases could be generous and grant compensation for the inhu-
mane deeds and other wrongs committed by the United States 
Army or other Whites. The Congressional view was that all white 
atrocities would be forgiven if they were paid for. This often led to 
legislation which did not really take the Indians into consideration; 
it was enough if they were given full monetary compensation. On 
the other hand, Indian resistance could be used as an excuse to 
refuse payment, compensation and allowances. 

Whatever the reason may have been in each individual case, Con-
gress ultimately limited Indian power in the administration of their 
own affairs, in education, in land use, essentially in all categories. 
Much of Indian culture and Indian identity was destroyed through 
this legislation. Congressional actions supported the suppression of 
the Indians, and these laws were carried out with force in the field. 
Under Congressional protection with the full accord of the legisla-
tors, the United States assumed owner's rights to all Indian land left 
within her borders. Congressional legislation defined Indian areas as 
land belonging to the United States, and as a result, Whites were 
free to occupy these lands. In this regard Congress not only helped, 
but guided and led the United States to its ultimate continental 
hegemony. The white promise recalled by Red Cloud had been ful-
filled. 
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III 





16. The Legality and Impact of 
Indian Legislation 

The large amount of Indian legislation discussed in the preceding 
chapters offers possibilities for interpretation from several different 
angles. First, I shall examine the legality of the laws in the light of 
some court cases. After that I shall discuss the effect of the laws on 
the Indian situation and on United States history in general, and 
then analyze the different views of congressmen about the relation-
ship of land and Indians, and the role of Congress vis-a-vis other 
actors in these matters. The concluding chapter will be devoted to 
the different views of the senators and representatives about Native 
Americans in relation to the linear development of cultures. 

According to the United States Declaration of Independence, gov-
ernments derive "their just powers from the consent of the gov-
erned." The late 19th-century United States Congress no doubt con-
formed to this principle very well with regard to white males. For 
women, Blacks, and Indians it was a different matter. For most 
Indians, the United States legislative assembly must have seemed a 
strange structure indeed. White, male senators and representatives 
certainly represented the white male citizens of their home states, 
but no Indian represented his tribe on Capitol Hill. Most of the 
Indians were not even citizens of the United States. Yet Congress 
passed hundreds of Indian laws regulating the behavior and proper-
ty of the Native Americans. 

Did all this take place with the consent of the governed? Even the 
courts of the United States did not seem to be quite sure about it. 
The courts, of course, also reflected a white point of view and not 
that of the Indians. In 1831, the United States Supreme Court ruled 
that Indians were citizens not of sovereign foreign nations but of 
dependent domestic nations. From this ruling by Chief Justice John 
Marshall, it followed that Congress not only had the right to pass 
laws concerning Indians, but that it was actually its duty to do so in 
order to protect these wards of the government and see to their 
well-being. This sentiment paralleled the idea of Manifest Destiny. 
According to this notion, as we know, God had chosen the United 

259 



States to lead the world to progress. Whether the Americans wanted 
it or not, Manifest Destiny was part of the white man's burden. 
Americans bore the responsibility of leadership. 

The Annual Appropriation Act of 1871 prohibited treaty making 
with the Indians. This reinforced the view of Indians as domestic 
nations, albeit with self-governing powers. "Nevertheless," states 
D'Arcy McNickle in his Native American Tribalism, "since 1871 it 
has been United States policy to legislate in Indian matters, not to 
negotiate, often not even to consult, no matter what effect the legis-
lation might have on the civil and property rights of the Indians."1  
The Congressional Record and the laws passed confirm McNickle's 
view. 

Another American scholar, Virgil J. Vogel, says that the 1871 pro-
hibition of treaty making created an exceptional situation in the 
legislature. Vogel asks how Congress could pass laws for a group of 
people who had been excluded from the rights of the 14th and 15th 
amendments.' But if we accept the McNickle view, the 1871 abro-
gation of treaty making had no effect on Congressional powers; the 
Indians were still wards of the United States and dependent on the 
federal government. 

Change took place only a good ten years later. Ex Parte Crow Dog 
of 1883 clearly made it understood that Indians were not in all re-
spects totally dependent on the United States; the tribes were sepa-
rate entities whose internal affairs were their own concern. The fol-
lowing year, the Supreme Court declared Indians to be "alien 
nations3." 

After the Omaha treaty of 1854, leaving the reservation and 
accepting an allotment entitled the individual Indian to the reward 
of United States citizenship. The treaties made with the Indian 
tribes gave the individuals of these tribes citizenship when they 
gave up their tribal identity. But could a private Indian acquire citi-
zenship without a treaty or an agreement between the tribe and the 
federal government? Was an Indian who had been born in the Unit-
ed States and voluntarily broken his tribal ties a citizen?4  

In April, 1880, John Elk, who lived and worked in Omaha, 

D'Arcy McNickle, Native American Tribalism. Indian Survivals and Renewals., 
The Institute of Race Relations/Oxford University Press, New York, 1973, p. 77. 

2. Vogel, op.cit., p. 163. 
3. Elk v. Wilkins, as quoted in Deloria (1972), op.cit., p. 136, in Prucha (1975). op.cit., pp. 

166-167, and in Washburn (1973), op.cit., pp. 2667-2685. 
Deloria (1972), op.cit., pp. 128-129. 
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Nebraska, and paid taxes just as the Whites did, tried to register to 
vote in local elections. The clerk, Charles Wilkins, prevented him 
from registering on the grounds that Elk was an Indian and there-
fore not a citizen of the United States. Elk applied to the Supreme 
Court, accusing Wilkins of violating the 15th amendment of the 
Constitution. The Supreme Court denied his appeal, a denial that 
made John Elk a man without a country. 

The court ruled that Indians owed allegiance to their tribes, and 
even though in geographical terms they had been born in the Unit-
ed States, they nevertheless lacked the qualifications for citizenship 
as spelled out in legislation relating to the Fourteenth Amendment. 
Future legislation could perhaps rectify the situation as it was a 
legislative and not a judicial matter. Citizenship for Indians, the 
Court declared, was "a question to be decided by the nation whose 
wards they are and whose citizens they seek to become; and not by 
each Indian for himself." Only through Congressional legislation 
could Indians become citizens of the United States.5  

According to the Supreme Court's view expressed in Elk v. Wil-
kins, an Indian tribe was an alien and yet dependent nation. This 
opinion, written by Justice Horace Gray, created an anomalous sit-
uation: Indians had no relationship to the United States except 
through treaty relationships, as was the case for foreign powers. The 
opinion also suggests that the Indians were not under the jurisdic-
tion of the United States. Another statement by the Court just a few 
years later in 1886, however, stated that within the nation's borders 
Indians were subject to its legislations. 

Nor were things made much clearer by the case of U.S. v. Wong 
Kim Ark in 1895, which confirmed the alien status of the Indians. In 
this decision, Justice Gray, referring to the case of Elk v. Wilkins, 
stated that "the Indian tribes, being within the territorial limits of 
the United States, were not, strictly speaking, foreign states, but 
were alien nations, distinct political communities, the members of 
which owed immediate allegiance to their several tribes, and were 
not part of the people of the United States."7  

5. Elk v. Wilkins. See also Deloria (1972), op.cit., p. 129, Hoxie (1984), op.cit, p.75, 
Prucha (1975), op.cit., pp. 166-167, and Washburn (1976), op.cit., pp. 19-20, and 
compare with Cherokee Nation v. Georgia. 

6. United States v. Kagama, as quoted in Prucha (1975), op.cit., pp. 168-169, and in 
Washburn (1973), op.cit., pp. 2686-2693. 

7. Paul A. Freund, Arthur E. Sutherland, Mark DeWolfe Howe, & Ernest J. Brown, 
Constitutional Law. Case and other Problems, Little, Brown, and Company, Boston, 
1961, p. 839. 
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It will be recalled that in 1885 Congress passed the Major Crimes 
Act to fill in the unfortunate hiatus in Indian law created by the case 
of Crow Dog8. The Major Crimes Act made Indians subject in certain 
cases to white law. The constitutionality of the Major Crimes Act 
was tested the following year in United States v. Kagama. Kagama 
had killed one of his tribesmen and been convicted under the Major 
Crimes law. The Supreme Court ruled that both the verdict and the 
law were valid. The Court reminded Americans that the control of 
reservation Indians was solely under federal jurisdiction, and not 
under state jurisdiction. The Supreme Court once more ruled the 
Indian tribes to be "Wards of the Nation," and dependent upon the 
United States. Indians had no allegiance to nor could they enjoy 
protection of individual states.6  After this it was at least clear that 
the solution of the Indian problem lay with Congress. 

Congressional power was confirmed again in 1903 in the case of 
Lone Wolf v. Hitchcock. Lone Wolf had accused the United States of 
breaking the 1867 Treaty of Medicine Lodge with the Kiowas, 
Comanches, and Apaches of the Oklahoma Territory. According to 
the treaty, no part of the resulting reservation could be separated 
from it without the consent of at least 3/4 of the adult males. Since a 
partition, however, had taken place without the consent of 3/4 of the 
adult males, Lone Wolf accused the United States of breaking the 
treaty and thereby violating the Constitution. The Supreme Court 
rejected Lone Wolf's complaint on the grounds that the abrogation 
of the treaty had been an act of Congress. The Court ruled that it had 
no jurisdiction in the matter, in that Congress held absolute power 
over Indians in their tribal relations.9  

The views of the Supreme Court, then, seemed to vary, but the 
"bottom line" seemed to be that Congress possessed sovereign pow- 

8. See chapter 6 above on pp. 80-81 on the judicial status of Indians. 
9. Lone Wolf v. Hitchcock. as quoted in Prucha (1975), op.cit., pp. 202-203, and in 

Washburn (1973), op.cit., pp. 2694-2698. The Supreme Court ruled that "plenary 
authority over the tribal relations of the Indians has been exercised by Congress 
from the beginning, and the power has always been deemed a political one, not 
subject to be controlled by the judicial department of the government," and that 
"the power exists to abrogate the provisions of an Indian treaty." This was an 
extremely crucial decision which clearly affected the agreements made in opening 
up Indian reservations for white occupancy in the years that immediately followed. 
Fredrick Hoxie sums it up as follows: "Since Congress could now initiate the break-
up of a reservation. Washington decision makers would no longer be insulated in 
their responsibilities as guardians by layers of bureaucracy. The Indians' neighbors 
would be heard clearly, and federal authorities would be unable to ignore their call." 
(Hoxie. 1984. op.cit.. pp. 155-156.) 
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er over the Indians, who were subject to its laws. The Court, in 
effect, abrogated its own power in relation to the Indians. Surpris-
ingly, it furthermore seems to have allowed Congress, in the case of 
Indians, to be both legislature and judiciary. 

From the late 18th century on, with the Trade and Intercourse 
Acts, Congress assumed for itself more legislative power over 
Indians by referring, first, to the ninth article of the Articles of Con-
federation. This article gave Congress the sole right and power to 
regulate commerce and handle all matters with the Indians10. The 
United States Constitution, successor to the Articles, limited the 
power to the regulation of commerce11, but the Supreme Court 
extended Congress's power by making it responsible for the Indians 
as wards of the United States. Even though the early laws dealt 
almost exclusively with trade relations, Congress soon enlarged its 
legislation to include other matters as well, including criminal mat-
ters. With the advancement of white settlement, the autonomy of 
the Indian tribes grew even more limited. By the end of the 19th 
century, hardly anyone considered Indians to be independent na-
tions. It was generally recognized that "in Indian matters Congress 
had plenary power."12  Or in the words of senator Charles Mander-
son of Nebraska — in reply to a few hesitant colleagues — it was the 
obligation of Congress to be the law-making body for the Native 
Americans 13  

Before the American Revolution, the colonists criticized the Brit-
ish Parliament for taxing them even though they remained unrepre-
sented in that legislative body. "No taxation without representa-
tion" became their slogan. Great Britain had responded that the 
members of Parliament represented all British citizens including 
the disenfranchised, who were therefore "virtually" represented. 
For the heirs of the American Revolution, the demand for represen-
tation was evidently limited to the matter of taxation; at least, very 
few persons appeared to worry much about the vast body of various 
laws Congress legislated for the unrepresented Indians. 

In spite of the congressmen's obliviousness to the lack of Indian 
representation, their legal relationship to the nation's wards, at least 
in retrospect, seems problematic. The Court had indeed granted 

1°. Journals of the Continental Congress 25 p.602, and 31 p.490-493, as quoted in Pru-
cha (1975), op.cit., p. 3, and 8-9. 

11. Constitution of the United States, Article I, Section 8. 
12. Washburn (1973), op.cit., p. 2133. 
13. Cong. Rec., 49th Cong., I Sess., p. 761. 
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Congress plenary powers over the Indians. But the Court's attitude 
often was more a matter of judicial restraint than judicial conviction. 
Congress's relationship to the Indians rested, in the final analysis, on 
ambiguous legal grounds. 

Until 1871, the United States and the Indian tribes were in treaty 
relations with each other, the treaties subject of course to ratification 
by the Senate. After that time, the United States and the Indians 
made "agreements" with each other, and these agreements needed 
ratification by both the Senate and the House of Representatives. In 
practice this was accomplished by Congress passing a law to ratify 
the agreement. The Sioux Agreement of 1889 was one such law. In 
1905 the case of Waldron v. United States turned upon the question 
of what rights were included in that agreement. The court decided 
that the agreement was actually a treaty, even though it had been 
passed in Congress as any law would have been. Indian legal schol-
ar, Vine Deloria, Jr., quite correctly asks: if statutes are held by the 
Courts to be treaties, cannot Indians apply the same reasoning? Just 
as they can say "no" when treaties are negotiated, they should also 
have the right to say "no" to laws concerning Indians. Logically, 
according to this view, no law passed by Congress concerning 
Indians should have become effective until it was consented to by 
the Indians.14  

Felix Cohen, a leading authority on Indian law, wrote in 1942 that 
"the chief foundation [of federal power over Indian affairs] appears 
to have been the treaty making power of the President and Senate 
with its corollary of Congressional power to implement by legisla-
tion the treaties made ... And by a broad reading of these treaties 
the national government obtained from the Indians themselves 
authority to legislate for them to carry out the purpose of the trea-
ties."15  But what about the laws passed after 1871? Are they valid if 
they were passed without the consent of the Indians, that is, without 
the consent of the governed?16  If agreements are treaties, does it not 
follow that statutes are also treaties, since agreements are stat-
utes? 

Again, following the logic of the Supreme Court and Congress, it 
would have to be assumed that the Indians did in fact agree to the 

14. 25 Stat 888, and Deloria (1972), op.cit., p. 97. 
15_ Felix S. Cohen, Handbook of Federal Indian Law (Washington: 1942), pp.33-34, as 

quoted in Vogel, op.cit., pp. 164-165. 
16.  See also Deloria (1972), op.cit., p. 98. 
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statutory agreements. But it has already been made clear that such 
is not the case. And even if the opposite were true — that the 
Indians did agree to the "agreements" — those statutes not defined 
as agreements were certainly passed without the Indians' consent — 
without the consent of the governed. 

In light of all this, it could justly be said that most Indian legisla-
tion from 1862 to 1907 not only was founded on dubious legal 
grounds, but was also antithetical to the principles of the Declara-
tion of Independence. This legislation was not so much a violation of 
judicial principles — after all, Congress generally had the blessing 
of the Court — but it was a violation of the founding principle of the 
nation. 

Although members of Congress believed it to be their just right to 
pass laws concerning Indians, Native Americans of course disagreed 
with that assumption. Indians sent several protests to Congress 
opposing its bills. The many wars in the latter half of the 19th cen-
tury also clearly indicate the Indians' opposition to many of these 
laws which were accepted by Indians only when they were forced to 
do so by military action. All Indian legislation from 1862-1907 was 
forced legislation, forced by the victorious United States on the 
defeated Indians. Most laws, whether they were regular statutes or 
agreements, were honored by the Indians only because of military 
pressure. 

The Five Civilized Tribes of the Indian Territory may be consid-
ered an exception. Their tribal administrations were destroyed and 
their lands were taken without any major military campaign. This 
does not mean, however, that the Cherokees, Creeks, Chickasaws, 
Choctaws, and Seminoles had not resisted Congressional aggran-
dizement. Mostly it was passive resistance, although the Snake 
uprising mostly by Creeks in 1901 had to be put down by violent 
measures. Besides, we should remember that the United States had 
already defeated the Five Tribes before their removal to the West; 
the Civilized Tribes were already living in the Indian Territory as 
surrendered groups. This was also true for the most part for the 
tribes still living in the eastern United States, such as the Iroquois. A 
remarkable exception to this was the Seminoles, especially the Mic-
cosukees. In principle they waged war against the United States 
until the 1950's, when peace was achieved with the help of the Unit-
ed Nations. 

For the more "law-abiding" white citizens, the impact of Indian 
laws had significance as well. From time to time force was needed to 
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compel the Whites to obey some of these laws, as when settlers or 
miners penetrated into reservations without permission. Usually it 
was quite easy for Whites to meet the requirements of most Indian 
laws; after all, they had been passed especially with white interests 
in mind. The land and settlement acts particularly gave Whites 
valuable privileges which lured more people near to or onto Indian 
territory. Such white expansion was an important motive for these 
laws from the beginning. 

After Frederick Jackson Turner, scholars argued that the United 
States could not have sustained her democratic system without 
wide unpopulated areas which contained free or cheap land. This 
"safety valve" theory claims that western lands offered an alterna-
tive to eastern workers when labor conditions were bad, thereby 
preventing the emergence of class conflict.17  According to this the-
ory, during times of unemployment and low salaries, workers found 
it expedient to take advantage of the cheap western lands. But as we 
know now, the safety valve was probably only a chimera: few out-
of-work laborers could afford the expenses involved in moving 
west. It seems that the 1862 Homestead Act had very little effect on 
most working class people of the eastern United States.18  

The safety valve theory seems, in fact, to overestimate and exag-
gerate the influence on the Whites of the homestead laws. We 
should realize, however, that this overestimation is not true for the 
Indians; for them the impact of the settlement and land laws was 
enormous. These laws encouraged white people to come to areas 
which had formerly belonged only to the Indians. The laws not only 
brought Whites onto these lands but also helped them to prosper on 
them, and perhaps most importantly, bound the land to the Whites 
as their private property. 

Most legislators believed in Manifest Destiny, and laws were 
passed to form a legal basis for white occupation of Indian lands and 
the destruction of tribal governments. Naturally enough, members 
of Congress could not oppose the progress of civilization as ordered 

17. See also Robert A. Dahl, Johdatus politiikan tutkimukseen (orig. Modern Political 
Analysis), Kustannusosakeyhtiö Tammi, Helsinki 1971, p.138, and Clarence H. Dan-
hof, "Farm-Making Costs and the Safety Valve, 1850-1860," in Vernon Carstensen 
(ed.). The Public Lands. Studies in the History of the Public Domain., The University 
of Wisconsin Press, Madison, 1968 (orig.1962), p. 253. 

18. Danhof, op.cit., pp. 253-254, and Allan G. Bogue, "Introduction" to the section on 
Comment, Criticism, and Concern with Consequences, in Vernon Carstensen (ed.), 
The Public Lands. Studies in the History of the Public Domain., The University of 
Wisconsin Press, Madison, 1963, p. 206. 
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by divine wisdom19. Even Joseph Bailey of Texas, who was worried 
that the Indian race was vanishing, did not want to pass laws that 
prohibited the advancement of white progress20. Neither did James 
B. Belford of Colorado understand why the Indians should be left to 
stand as an impediment against the rising tide of civilization21. 

Even though the execution of the laws required military enforce-
ment, the members of Congress could with a clear conscience say 
that they had acted legally. This was also true of the Whites who 
actually took possession of Indian lands. They occupied the lands 
through the rights given to them by legislation. The Indian Claims 
Commission, established in 1946, found, however, more than 300 
individual cases of illegal occupation of Indian land by white men.22  

But even those who acted illegally must have believed they were on 
the side of progress. Together with the thousands who acted in 
accordance with the law, these Whites equally contributed to the 
massive dispossession of the Indians that marked the second half of 
the 19th century. 

It has already been demonstrated that United States Indian legis-
lation from 1862 to 1907 was "white man's law," but was the land 
really "Indian land"? The Indians no doubt considered the land 
theirs. There is no need here to further delineate the different con-
cepts of ownership, but it is worthwhile to review how Congression-
al legislators saw the Indian land. Did the lands still occupied by 
Indians, for example, truly belong to the Indians? Was the white 
man's law truly valid on such land? Or did the land also belong to 
the white man? These are some of the underlying dilemmas with 
which Congress had to grapple. 

In the first place, the question of "red man's land" remained open 
from the very beginning. Many Europeans claimed title to Ameri-
can lands under the right of "finder" or "conqueror." The governors 
of the British colonies claimed that European farmers could justifi-
ably occupy areas which were insufficiently used by nomadic hunt-
ers or primitive native agriculturalists23. The same argument was 
used by senator Henry Teller in 1888 when he claimed the Almighty 

19. See e.g. Cong. Rec., 49th Cong., I Sess., p. 2292. 
2°. Cong. Rec., 58th Cong., III Sess., pp. 3518 & 3520. 
21. Cong. Rec., 46th Cong., II Sess., No.133, p. 5. 
22. Washburn (1976), op.cit., p. 14. and American Indians Today, op.cit. 
23. See, e.g.. Washburn (1976). op.cit., p. 14. Because of its title, see also Wilcomb E. 

Washburn. Red Man's Land/White Man's Law: A Study of the Past and Present 
Status of the American Indian, Charles Scribner's Sons, New York, 1971. 
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had meant for the land to feed and support the living, and not to be 
at the disposal of those who occupy it but do not properly use it24. 

The Puritan theologian John Cotton based the colonists' claims on 
divine will — on God's promise to his plantations'. Later, lacking 
only the theological draping, the same idea was expressed in Presi-
dent Theodore Roosevelt's remark that America had not been des-
tined as a game reserve for squalid savages.26  

Despite these "noble sentiments," European settlers soon adopt-
ed a more practical view of Indian lands. This view allowed the 
Native Americans a right to occupy the land they needed, so long as 
it was not needed by the Whites. According to a committee report of 
the Continental Congress in 1787, the policy of the country had long 
been to recognize the Indian claim to all lands they lived on which 
had not been fairly purchased from them.27  Often various kinds of 
treaties were made in relation to these lands, a practice continued 
after the American Revolution, when treaties between the Indian 
nations and the United States were negotiated by the federal gov-
ernment and ratified by the Senate.28  Indian land, then, could come 
into white use either by a treaty or by a purchase, or if the Indians 
for some reason or another ceased to use the land.29  

In any case, there was hardly any need to pay attention to the 
ownership question until the allotment laws of the 1880's, and not 
necessarily even then. When dividing the Indian reservations into 
individual allotments and giving them to the Indians "in trust," 
Congress did not always take a clear stand on whose land it actually 
was. Two views were possible under such legislation. The first view 
is that Congress considered the land originally to have been Indian 
property, but property to which the United States had acquired title 
and placed in the hands of the Indians to manage. According to the 
other view, reservation land was owned by the Indians, but they had 
placed its management in the hands of the federal government. 

The first view, particularly for the allotted lands, is supported by 
the fact that there was a trust period, after which the Indian could 
get full title to the allotment and it became his private property. In 

24. Congressional Records, 50th Cong., I Sess., p. 1236. 
25. Washburn (1976), op.cit., p. 14, refers here to J. Cotton, God's Promise to his Plan-

tation (1630). 
26. Ibid, refers here to T. Roosevelt, The Winning of the West (1889), p.90. 
27' Journal of the Continental Congress, 33, pp. 456-459, as quoted in Prucha (1975), 

op.cit., p. 11. 
28. See also Washburn (1976), op.cit., p. 14. 
29. Washburn (1976), op.cit., p. 14. 
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other words, it was the right of the United States to entrust the land 
to a private, individual Indian; if he managed the land well enough 
for twenty-five years — or whatever the period may have been — 
the United States would then give him the land. 

This view is supported by the law of March 8, 1906, which author-
ized the Secretary of the Interior to grant land patents for allotments 
to all Indians who had received land according to the agreement 
with Chief Moses and other Indians of the Columbia and Colville 
Reservations in Washington. Congress had ratified the agreement in 
1884, and the United States had bound itself to hold the Indian lands 
in trust for ten years.3° 

References to United States ownership are also included in the 
1895 law which authorized the Court of Claims to make a decision 
on Choctaw and Chickasaw rights to the lands then occupied by the 
Wichita. This law emphasized that it did not imply any United 
States recognition of Indian rights to the land in question.31  The 
Annual Appropriation Act of 1895 authorized the President to nom-
inate a commission to negotiate with the Five Civilized Tribes about 
the possible allotment of their lands, but stipulated that nothing in 
that law could be interpreted as questioning United States sove-
reignty in the Indian Territory.32  

Today, most land on Indian reservations is trust land. The federal 
government has absolute sovereignty on reservations, even though 
it allows the Indians a large amount of local self government. The 
federal view is that the land actually belongs to the United States, 
but the government has allowed the occupation and management of 
it by the Indians33  

Such an attitude, however, was not yet absolute during the years 
from 1862 to 1907. Much evidence can be found in the legislative 
record to support the view that the Indians still "owned" the land 
and had only "entrusted" the management and the administration 
of it to white hands. Even though Congress passed laws concerning 
reservations and controlled the use of reservation funds, the money 
received from exploiting the land and from the selling of it had to be 
used generally for the benefit of reservation Indians. 

30. 34 Stat 55-56. 
31. 28 Stat 880. 
32. 27 Stat 645-646. In relation to the Apache lands, compare with 27 Stat 469-470. 
33. Russell Barsh and Timothy Coulter in discussion in Florence in 1983. See also Digest 

of Decisions . ., op.cit.. pp. 53 and 147. According to Timothy Coulter, there is, 
however, no judicial basis for this view as it is only a practice adopted by the United 
States. 
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The idea of linear development included the principle that the higher on the 
line the culture was the more right it had to the land; farmers had more right 
to the land than herders, industrialists more right than farmers. The photo-
graph shows an oil tower in Kern River District in California in 1898. (Na-
tional Archives) 

Members of Congress often debated about the status of Indian 
lands34. Henry Teller thought of the Indians only as the users of the 
land, not the owners of it35. William Lawrence from Ohio held the 
same view as early as 1868. To support his view, he pointed to some 
Supreme Court decisions according to which the Indians had never 
had or even could have had any right to the land other than the right 
of occupancy.36  Ely S. Parker, the Commissioner of Indian Affairs 
and an Indian himself, also believed that the law guaranteed to the 
Indians only a possessory title37. Teller, too, referred to the Supreme 

34. See e.g. Cong. Rec., 41st Cong., II Sess., Appendix p. 449, and 49th Cong., I Sess., pp. 
26 & 2233. 

35. E.g. Cong. Rec., 49th Cong., I Sess., p. 894. 
36. Cong. Globe, 40th Cong., II Sess., pp. 2065-2066. 
37. House Executive Document no.1, 41st Cong., 2d sess., serial 1414, p. 448, as quoted in 

Prucha (1975), op.cit., pp. 134-135. 
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Court and the case of United States v. Cook of 1873, which in his 
opinion had conferred upon the Indians a possessory right — but 
not an owner's title — to the land they occupied.38  

The rights of occupancy and possessory titles are reflections of 
John Cotton's theological position and the views of the first immi-
grant settlers. They also reflect the philosophy of the Swiss lawyer 
Emmerich de Vettel about the ownership rights of farmers, in con-
trast to the lesser rights of "hunting" Indians only living "on" the 
land, but "not of it." These views follow logically from the theory of 
linear development; those people who are higher on the evolution-
ary scale also have a greater right to the land. 

Democratic senator George G. Vest from Missouri, however, 
thought that the Indians possessed absolute rights to their lands39. 
This view, however, was never supported by a majority in Congress. 
Congress was unanimous only about the rights of the Five Civilized 
Tribes, rights which had also been confirmed by the Supreme 
Court40. On the other hand, according to representative James 
Buchanan from New Jersey, it was clear even to the Indians (or at 
least to the Choctaw and Chickasaw Indians) that the United States 
had eminent domain over the lands of the Indian Territory.41  

Yet the law of 1906 was meant primarily to terminate the admin-
istration and all affairs of the Five Civilized Tribes. It stated that 
even after their dispersal the tribes would have the benefit of their 
lands held in trust for them by the government. These lands would 
not become public lands or the property of the United States.42  This 
is a clear indication of the land being regarded as Indian property. 

This view was also supported by the Supreme Court in the case of 
John Elk, when the Court stated that the Indians were not born 
within the jurisdictional boundaries of the United States.43  The 
Court meant by that, that reservations — where most Indians were 
born — were not within such "jurisdictional boundaries." If this was 

38_ Cong. Rec., 50th Cong., I Sess., p. 1647. The present view considers Teller's remark 
probatively uncertain. The Federal Indian Law admits that there are several places 
from which one can draw the conclusion that the Indian right to the land would be 
something less than the fee simple, but to trust such an interpretation has proven to 
be extremely hazardous. (Federal Indian Law, op.cit., p. 648, refers here also to 
United States v. Cook, 19 Wall. 591, 593 (1873).) 

39. Cong. Rec., 50th Cong., I Sess., p. 1470. 
40. See Cong. Rec., 49th Cong., I Sess., p. 1511, and 50th Cong., I Sess., p. 1647. 
41. Cong. Rec., 49th Cong., II Sess., p. 1597. 
42. 34 Stat 148. 
43. Elk v. Wilkins, as quoted in e.g. Deloria (1972), op.cit., pp. 130-141, in Prucha (1975), 

op.cit., pp. 166-167, and Washburn (1973), op.cit., pp. 2667-2685. 

10 The Indian on capitol hill 
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the case, then the Indians — and not the United States or any single 
state — had absolute ownership of the land. The Supreme Court did 
not specifically define whether their ruling concerned those Indians 
who were born on reservations, or Indians in general. But since 
most of the Indians had been born and lived on reservations when 
the decision was made in 1884, we can safely assume that the Court 
meant at least those Indians who were born on reservations. Accord-
ing to this interpretation, in 1884, the reservations were not the 
property of the United States, the federal government, any of the 
states, or any of the citizens of the United States or her states. And 
since they were not the property of white people, the fee simple 
absolute for this land, without any question, belonged to the Native 
Americans. 

There were also apparently many Congressmen who still consid-
ered the land to be owned by the Indians, though by the latter half 
of the 19th century, legislation implied that white man's law out-
weighed Indian claims to the land. Gradually this view was taken up 
by the majority of the legislators. Yet, remnants of the first view can 
still be seen in legislation as late as 1906 with the law dispossessing 
the Five Civilized Tribes. 

Congress well understood the connection between land and In-
dian policy44, perhaps understood it better than any other actor in 
the drama of white settlement and the dispossession of the Indians. 
While passing legislation concerning Indians, Congress was not una-
ware of its influence on settlement. At the same time, Congress 
clearly recognized the impact of land legislation on the Indian. Con-
gress, in fact, was the only actor having simultaneously to consider 
both land and Indians. The Bureau of Indian Affairs "took care" of 
the Indians; the Bureau of Land Management dealt with the settlers; 
and the United States Army defended the settlers. But only Con-
gress had to deal with all of these matters, as well as a large number 
of economic, foreign-policy, and other issues that did not seem to 
have any relation to the Indians or even to the land. 

Congress usually reacted very quickly to what was happening "in 
the field." The Minnesota Sioux uprising in 1862 not only quickly 
created short-term legislation, but soon also provoked long-term 
measures to aid the Minnesota Whites and to punish the rebel Dako- 

aa. See e.g. Senate Report, no.156, 39th Cong., 2d sess., serial 1279, pp. 3-10, as quoted 
in Prucha (1975), op.cit., p.104. 
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tas. Custer's defeat at Little Big Horn in 1876 almost immediately 
resulted in larger military appropriations. The members of Congress 
had to react quickly to such matters, which were of obvious conse-
quence to their constituents. The alternative was rejection in the 
next election. Hundreds and thousands of petitions, applications, 
and letters from the voters could not be passed over without notice. 
The short two-year period of a House term accentuated the seeming 
perils of tenure. 

Congress had almost no Indian constituents. The white voters 
composed the only factor in Indian affairs over which Congress had 
no control and upon which it was dependent. Other actors in Indian 
affairs included the Executive branch of the government, the Army, 
and the Bureau of Indian Affairs. In relation to these actors, Con-
gress possessed the greatest power, a power subject only to its will to 
exercise it — and its members' ability to do so. In both areas, in 
contrast to the common belief, Congress showed its strength. Con-
gress did not always manage to manipulate things the way it 
wanted, but this does not mean that it was a passive body only 
blessing what others had already done. On the contrary, Congress 
continuously battled to acquire more power by passing laws favora-
ble to its constituents. 

There were times when the voters were faster than Congress; peo-
ple began to settle on the Kansas Plains and in the Black Hills 
before any authorizing Congressional action opened the lands for 
white settlement. The Bureau of Indian Affairs worked together 
with the railroad companies and transferred some Indian lands to 
them by administrative actions before Congress realized what had 
happened. Other examples of cases in which Congress "played 
second fiddle" can easily be named. 

In most cases, however, from 1862 to 1907 Congress used its ple-
nary powers to limit the authority of the Executive or other actors in 
Indian affairs. The United States Army depended totally on Con-
gress for its funding. The Commissioners of Indian Affairs were 
almost constantly criticized by Congress; congressmen prevented 
the Commissioners from acting against their will, and they watched 
over nominations to the Bureau of Indian Affairs and very strongly 
influenced the resignation of several Commissioners. In the area of 
education, Congress successfully opposed the attempts both by the 
BIA officials and by outside reformers to organize compulsory 
Indian schooling. Although Congress had established the Board of 
Indian Commissioners, this did not necessarily mean that the Board 
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could enjoy special favors. Congress could sharpen the Board's 
administrative teeth, but it could also make it a toothless watch-
dog. 

Congress not only lorded it over the Army and the BIA but also 
brought its strength to bear against the President as well. The doc-
trine of the separation of powers does not exclude tension between 
the powers, as when Congress clashed with the President over such 
matters as the makeup and authority of such a body as the Bureau of 
Indian Affairs. Such clashes almost always ended in victory for Con-
gress. The many laws passed against the consent of the President, 
particularly concerning railroad legislation, clearly show the will 
and the power of Congress. 

There were no major conflicts between Congress and the Su-
preme Court on Indian affairs during the period of this study. 
Indeed, the Supreme Court usually endorsed the authority of Con-
gress in these matters. Congress, however, could not restrain itself 
from giving orders to the theoretically independent courts. In 1883, 
Congress took it upon itself to decide on the substance of the court 
decision in the case of the Buffalo Creek Indians of New York45. 

Though in relation to the Indians, Congress had more power than 
any other actor, Congress continually worked together with the oth-
er participants in Indian Affairs to bring its power to bear over the 
Native Americans. Letters were sent back and forth between Con-
gress and the Bureau of Indian Affairs. The Executive, the Army, 
and other branches of the political system of the United States were 
also in contact with Congress all the time. 

In relation to the Indians themselves, Congress handled their 
funds almost independently of their wishes. Congress also took over 
responsibility for their lands, forests, and other natural resources, 
unilaterally changed the content of agreements made with the 
Indians, and finally, terminated the Indians' own administrative 
powers with a legislative decision. Congress favored its white consti-
tuents by sacrificing Indian privileges. It could even sacrifice such 
privileges just to please itself. Such was the case, for example, when 
Congress suggested the freezing of annual appropriations for those 
Indians who had a military officer as their Indian agent, even when 
the Indians themselves had had nothing to say about the nomina-
tion of their agent".  

4' See 27 Stat 426-427, and chapter 6 above on page 87. 
46.  Cong. Rec., 58th Cong., III Sess., pp. 2970-2973. 

274 



On the other hand, Congress, when it so desired, could defend 
Indians against the actions of other participants in Indian affairs. 
One example is when it ordered the Secretary of the Interior to 
investigate a possible obligation owed the Osages47; another is when 
it reserved to itself the right to change the borders of the Oklahoma 
Territory without asking its inhabitants.48  Congress could also alter 
an Indian agreement in favor of the Indians as in the cases when it 
decided to enlarge the size of Indian allotments49  

All in all, Congress was the dominant actor in Indian affairs dur-
ing the period under study. It successfully competed for power with 
the Army, the Bureau of Indian Affairs, and the President. The 
Supreme Court ruled in favor of Congress. Congress was answerable 
to no one but its constituents. Nor was Congress just a passive by-
stander. 

47. See 21 Stat 291-292. 
48_ See 26 Stat 81-100. and chapter 11 above. 
49. See chapter 10 above. 
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17. True Believers in Linear 
Development 

During the period from 1862 to 1907, United States Indian legisla-
tion limited Native American sovereignty in all possible ways. The 
laws did not necessarily aim at destroying Indians or even at wors-
ening their living conditions, but at improving the conditions for 
Whites. Misunderstanding and sometimes wrong information con-
cerning Indian societies, and the belief in the linear development of 
cultures and in Manifest Destiny prevented Congress from acting 
for the benefit of the Indians even when it wanted to do so. 

Congress was so ethnocentric in its decisions that in spite of infor-
mation indicating the contrary, it considered its measures to be cor-
rect and compatible with Indian interests. Even though the defects 
of the Dawes General Allotment Act were well known by the begin-
ning of the 20th century, Congress still continued to support the 
allotment policy with similar kinds of legislation and refused to see 
the shortcomings of the principles that lay behind the law. 

It is also notable that despite the reports of its several commis-
sions (the Doolittle Committee, the Peace Commission, the several 
treaty-negotiating commissions, and others), Congress did not real-
ly change its legislative policy in the direction suggested by these 
reports. On the other hand, such Congressional commissions did not 
usually criticize Congress or its legislation. Instead, they placed the 
blame for poor Indian relations on federal officials, the soldiers, the 
settlers, the traders, or someone else. 

Even though legislative machinery was slow — sometimes prac-
tically immobile — the railroads, the telegraph, and at the end of the 
period of this study, even the telephone eased communications 
between Washington, D.C., and the different states and territories. 
Congress was therefore not unaware of the situation in the West. 
Also, a relatively large number of congressmen, particularly sena-
tors, were from the Western states. From time to time they returned 
to their home states to learn at first hand the wants, needs, and 
public opinion of their constituents. 

In addition to these avenues of intelligence, there were the mili- 
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tary, and a whole bevy of Indian officials among all the tribes and 
throughout the country. The senators and representatives exten-
sively used this network. They requested and received from the 
Bureau of Indian Affairs all kinds of information on Indian condi-
tions'. Missions provided another information network, and mis-
sionaries often wrote letters and appeals to Congress as well as to 
other government officials. 

Nor did congressmen claim ignorance of Indian matters. Instead 
they often emphasized in their speeches that they had recently 
visited an Indian reservation, or an Indian school, or whatever the 
Indian location may have been in a particular case. The members of 
the Committees on Indian Affairs had all taken part in different 
inspection and investigation tours to various Indian areas. 

If we are to believe the speeches made in Congress, the members 
of the Committees on Indian Affairs apparently tried to protect or to 
help the Indians. Yet they did not always realize or understand what 
losses and strains white ownership of land would cause the Native 
Americans. Congressmen, therefore, gave, for example, too many 
privileges to the railroad companies even on Indian reservations. 
The Dawes Act and the Curtis Act, based on the reports of the 
Dawes Commission, both resulted from misconceptions by the 
Indian Affairs Committees of what was best for the Native Ameri-
cans. The solemn aim of Massachusetts senator Henry Dawes par-
ticularly seems to have been to improve the living conditions of the 
Indians. Because of his ethnocentric views, however, this friend of 
the Indians caused them more misery than did many of their ene-
mies. 

During the years immediately following the Civil War, an emer-
gent humane attitude towards the Indians may be discerned. The 
Indian wars were still going on, and Congress debated over the loca-
tion of the Bureau of Indian Affairs. But in general, it is difficult to 
find "enemies" of the Indians either in the Senate or in the House. 
The congressmen can rather be classified as "westerners," who sup- 

For example, the letters sent to the congressmen by the Bureau of Indians Affairs 
mostly contain answers to different questions by the congressmen about all aspects 
of Indian affairs and their administration. See, e.g., Bureau of Indian Affairs, Letters 
Sent, 72, p. 261; 93, p. 553; 94, pp. 168 & 384; 95, pp. 188 & 402; 106, pp. 189, 350, and 
474; 109. p. 439; 115, pp. 99, 119, 179, 330, 441, and 433; 116, pp. 207-208; 117, pp. 42, 
147, and 249-252: 122, p.267; 132, p. 282; 139, p.513; 142, pp. 8, 102, 229-230, 255-
256, and 274-275; 147, pp. 3 & 29; 158, pp. 32, 69, 112-113, and 133-134; and 166, 
pp. 36 & 166. 
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posedly knew the Indians, or as "easterners," who supposedly did 
not understand the issues. Most often the voting lines followed an 
East-West division. 

Ulysses S. Grant's "peace policy" is also a reflection of the new 
humanitarian approach. The policy had its opponents among those 
groups who had used or wanted to use the Indian Bureau for their 
own purposes. At the end of the 1860's and at the beginning of the 
1870's, these groups formed an "Indian Ring2," and gradually their 
influence was felt in Congress. Grant's peace policy did not lead to 
peace in the West. Instead, there were incidents like Custer's defeat 
in 1876, which particularly turned Congress against the Indians. 
Thus the ideas of senator Justin Morrill in 1870 about the Whites 
causing the Indian wars were buried by the furious attacks on Indian 
savagery by James Belford and his supporters in 18803. 

By this time it was evident that a change in Indian policy was 
needed. For most congressmen total assimilation of the Indians, and 
for some, their total annihilation, became the answer. The 1880's 
saw in Congress a massive reform drive to reach the former goal. 
Towards the end of that decade all of that changed, so that even the 
deeds of "the friends of the Indians" turned into disaster for Native 
Americans. 

In the 1890's the Indian question had in actuality already been 
settled. Hardly any defenders of Indian rights were left in the Sen-
ate. Soon the few House supporters of Indian rights, Indian educa-
tion, and Indian employment' were also silenced in the turmoil of 
the Spanish war of 1898, and the new imperialism for which the war 
was a symbol. These new issues were now the major interest of 
Congress'. 

Three senators were prominent in Indian affairs from 1862 to 
1907. The first of these was the Republican from Wisconsin, James 

-. See also Brown (1971), op.cit., pp. 152-154. 
3. For Morrill see Cong. Globe, 41st Cong., II Sess., Appendix, p. 449, and for Belford 

see Cong. Rec., 46th Cong., II Sess., No.133, pp. 4-5. Compare also with the 
speeches by William Andrew Jackson Sparks from Illinois and Thomas H. Brents 
from the Washington Territory in the House of Representatives on April 1, 1879, in 
Cong. Rec., 46th Cong., I Sess., No.12, pp. 7 & 19, and with the speech of Algernon S. 
Paddock from Nebraska in the Senate on April 25, 1879, in Cong. Rec., 46th Cong., I 
Sess.. No.34, p. 36. 

§_ See Cong. Rec., 53rd Cong., III Sess., pp. 335-338. 
5  From 1897-1898 on. such issues as the Spanish War, Cuba, the Philippines, Santo 

Domingo. the possible canal across Central America, and the question of U.S. impe-
rialism were among the most important questions before Congress. See Cong. Rec., 
55th Cong.. III Sess.. 56th Cong., I Sess., 56th Cong., II Sess., 58th Cong., II Sess., 
58th Cong., III Sess., and 59th Cong., I Sess. 
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Rood Doolittle, who occupied a seat in Congress from 1857 to 1869. 
He was the leading speaker for Indian rights after the Civil War. The 
Committee he led and his personal efforts greatly helped the Bu-
reau of Indian Affairs to stay in the Department of the Interior. Doo-
little furthermore was greatly responsible for the realization of the 
peace policy at the end of the 1860's. 

Senator Henry L. Dawes from Massachusetts perhaps influenced 
United States Indian policy more than any other individual. He was 
a member of Congress for eighteen years, from 1875 to 1893. He was 
the Chairman of the Senate Committee on Indian Affairs for most of 
that time, and greatly influenced the passing of the General Allot-
ment Act. He also chaired a commission which was instrumental in 
the passage of the Curtis Act and the allotment of the lands of the 
Five Civilized Tribes. Dawes believed that he was acting for the 
benefit of the Indians and saw no other salvation for them but allot-
ment. But Dawes also supported the advancement of white civiliza-
tion, into which he wanted to draw the Indians as well. 

More diverse, more abrupt, and more controversial than Dawes or 
Doolittle, Henry Teller not only represented Colorado in the Senate, 
but also was Secretary of the Interior during the administration of 
Chester Arthur, from 1882 to 1885. Teller was elected to the Senate 
as a Republican for the years 1876 to 1882 and from 1885 to 1891. In 
1891, he was again elected, this time as an Independent Silver 
Republican. He was elected again in 1903, but as a Democrat. Teller 
was not a straightforward "friend of the Indian" as were Dawes and 
Doolittle. Teller, however, has later become a hero as one of the very 
few who strongly opposed the allotment of Indian lands. His views 
of Indians are, nevertheless, somewhat more negative than those of 
either Dawes or Doolittle. Teller lived in the West and argued that 
the Easterners did not understand the Indian question and therefore 
they should not meddle in the affairs of the frontier. Teller, howev-
er, advocated the civilizing of Indians, and when Secretary of the 
Interior, he became a champion of boarding-school education. 
Formerly he had opposed government paternalism, and returned to 
that position when discussing the Burke Act. 

But whatever the differences among the legislators, underneath 
they shared a broad area of consensus. Everyone agreed that in one 
way or another the Indian had to change or step aside. Much of the 
debate really concerned technical rather than truly substantive 
questions. It is difficult to find major long-range differences be-
tween the parties or between the congressmen representing diffe- 
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rent sections of the country. It is possible, however, when analyzing 
voting patterns to easily discern different blocks and particular 
trends. But when looking at the substance of the matters before 
Congress, it is impossible to classify individual congressmen as 
"friends" or "enemies" of the Indians. 

During the Civil War, the southern states were missing from Con-
gress, and the West, for the most part, was not yet organized into 
states and therefore not represented. Thus, Congress was in the 
hands of the New England, Middle Atlantic, and the Northern Mid-
western states. Most congressmen were Republicans, and hardly 
any voting was needed in Indian affairs. After the Civil War, the 
most coherent bloc in the United States Senate was formed by the 
South, with most of her senators being Democrats. Sometimes Tex-
as would vote together with the West even when the rest of the 
southern states voted with the opposite camp. Occasionally senators 
from other states would also slip from the bloc, but at least in Indian 
affairs, the South usually maintained a very solid voting front. The 
actual Indian policy of the South was not really different from that 
of the North, but other sectional differences were reflected in the 
voting behavior on Indian matters. Southerners, excluding Texans, 
usually voted against larger military appropriations for the Indian-
fighting army, because the same army kept the South under milita-
ry occupancy till 1877. 

The opposition to the southern vote, if not as solid and coherent a 
bloc as the South, was mostly made up of legislators from the New 
England states. The Middle Atlantic states usually joined with New 
England during the period right after the Civil War, but from the 
1880's on, the Middle Atlantic front began to crack. During the Civil 
War and right after it, the few western states to the Pacific rim voted 
with the North. As the number of the western states grew, that 
region began a loose alliance with the South. This was particularly 
true with issues related to railroad rights and the Indian Territory. 
By the end of the 19th century, party affiliation seems also to have 
become more important in voting related to Indian affairs. 

Congress clearly reacted sectionally to many questions of' Indian 
policy, yet we cannot formulate pictures of "coherent Indian poli-
cies" for any one section. The only exception in this regard may be 
the question of the status of the Indian Territory: compared to 
Southerners the New England congressmen were far more ready to 
limit the use of Indian Territory lands. 

Even so, the New Englanders, as much as their southern col- 
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leagues, fully believed that the Indians were doomed to give way to 
the advancing white European civilization. Representatives and 
senators subscribed to theories of white superiority and social evolu-
tion, to a belief in the so-called linear development theory. James R. 
Doolittle described Whites as a superior race and the Indians as a 
lower race6. In general, the Indians were often described as sav-
ages'. 

The Congressional view was heartily supported by the voters, or 
at least by those voters who wrote appeals and petitions to Congress. 
Bishop H.B. Whipple of Minnesota, with his opinion of the Indian as 
"almost the only heathen man on earth who is not an idolater" but 
"a man with warm home affections and strong love of kindred and 
country,"8  clearly represents a minority view. Most Whites were 
ready to describe the Indian in much less flattering language. More 
than a thousand citizens of Kansas in 1883 portrayed the Indian 
Territory as a "National Preserve of Barbarisms." 

When Indian agent Thomas J. Galbraith reported on the Minne-
sota Sioux uprising, he described the Native Americans as "untu-
tored, uncivilized barbarians, savages; yet as human beings not ca-
pable or fit to manage their own affairs, but yet susceptible of being 
prepared by culture and discipline to become in time men, citizens, 
safe and good neighbors."10  These are the words of a true believer in 
linear development. 

The Congressional view of a superior and a lower race reflects the 
19th century ideas of differences between races and of racial hierar-
chy, views permeating American textbooks of that time.11  Accord-
ing to the schoolbooks, the Whites occupied the highest rung of the 
ladder in the hierarchy; Manifest Destiny was a self-evident axiom. 
The Native Americans, however, held an anomalous place in these 
books. The Indian was described as a savage, but American nation- 

6. Congressional Globe, 39th Cong., II Sess., pp. 1712-1720. This is also quoted in 
Washburn (1973), op.cit., p. 1457. 
See e.g. Congressional Records, 46th Cong., II Sess., No.133, pp. 4-5, 49th Cong., I 
Sess., pp. 935, 2179, 2235, and 4746, 49th Cong., II Sess., p. 531, and 50th Cong., I 
Sess., pp. 1443, 1536, and 1646. 

5. Senate Miscellaneous Document 77, 37th Cong., II Sess., p. 3, CIS US Serial Set 
No.1124. Fiche 4. 

9. National Archives, Records of the United States House of Representatives, Commit-
tee on Railroads & Canals papers, 48A-H26.3. 

10  House Executive Document 68, 37th Cong., III Sess., pp. 38-39, CIS US Serial Set, 
No. 1163, Fiche 2. 

" 

	

	See Ruth Miller Elson, Guardians of Tradition. American Schoolbooks of the Nine- 
teenth Century., University of Nebraska Press, Lincoln, 1964, pp. 66-71. See also 
Berkhofer (1979), op.cit., pp. 49-61. 

281 



The Bishop of Minnesota, H.B. Whipple, considered the Indian a person with 
a strong love of kindred and country. Whipple influenced the Indian policy 
of Abraham Lincoln. (Library of Congress) 
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alism required that he should be given higher qualities than were 
attributed to savages of other nations and continents.12  Congress-
men, too, when comparing different races considered the Indian to 
be at least potentially above the Negro, and sometimes to be even 
higher in the line of development than the Mexicans13. This was 
clearly demonstrated in statehood discussions with regard to the 
Indian Territory, New Mexico and Arizona.14  

Congress was well aware of the different stages of development 
occupied by various Indian tribes. The Five Civilized Tribes, the 
Pueblos, and some farming Indians had reached the higher steps of 
the ladder; the nomadic hunters of the Plains were below them, and 
at the lowest level were the "mudeaters" of Washington and the 
"diggers" of California.15  Like Agent Galbraith, most congressmen 
believed the Indian capable of reaching a higher level of civilization, 
perhaps climbing almost as high as the Whites.16  Congress and the 
government just had to take steps to make this possible and perhaps 
hasten it a little. 

The idea of the superiority of the European type of agriculture 
and of the private ownership of land so closely attached to it led to 
the attempt to force the Indian also to become a farmer who individ-
ually owned his fields. Henry Dawes felt that the practice of holding 
lands in common had hindered the development of Indian cul-
tured'. Senator George Vest of Missouri thought the passing of the 
General Allotment Act to be necessary, because in his opinion the 
Indians could never rise above their semibarbarism as long as they 
were nomads18. Representative Edwin Willits from Michigan 
wanted the Indians first to be made to work as cattlemen, and only 
after that as farmers. Willits told Congress to take away the Indian's 
gun and give him a tool instead. To Willits, hunting made the 
Indian's blood boil and kept him wild and also made him hunt for 
scalps. Congress should put an end to his hunting life.l9  

12. Elson. op.cit.. pp. 66-71. 
13. See e.g. Cong. Rec.. 49th Cong., I Sess., p. 1757, and 58th Cong., III Sess., pp. 1982 & 

2005. 
14. See also chapter 11 above. 
15* See e.g. Cong. Rec., 46th Cong., I Sess., No.34, p. 36; 49th Cong., I Sess., pp. 1510- 

1511 & 1757-1759; and 50th Cong., I Sess., pp. 3123-3124. 
16. See e.g. Cong. Rec., 49th Cong., I Sess., p. 2179; 58th Cong., III Sess., p. 1147; and 

House Executive Document no.1, 37th Cong., 3d sess., serial 1157, pp. 169-170, as 
quoted in Prucha (1975), op.cit., p. 95. 

17. Cong. Rec.. 49th Cong., I Sess., p. 1511. 
18  Cong. Rec., 49th Cong., II Sess., p. 2250. 
19. Cong. Rec., 47th Cong.. II Sess., No.4, p. 6. 
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The Congressional view of the Indians did not always match real-
ity. The description of Indians as savage hunters soon included even 
those Indians who had not been hunters as long as they could 
remember, possibly never. This misinterpretation is clearly shown, 
for example, in the removal laws affecting the Minnesota Sioux and 
Winnebago. Congress reserved money to educate these Indians to 
become farmers20  even though most of them already were agricul-
turalists. On the other hand, most of the Plains Indians only a rela-
tively short time before had become hunters, perhaps only during 
the previous 200 years or even more recently. Buffalo hunting on 
the Great Plains had proven easier and more productive than agri-
culture. Many of these tribes — like the Sioux and the Cheyenne — 
had not even been on the Plains 200 years before. Yet the Whites 
looked at their societies as remnants of the past and of a former stage 
of development. 

According to the theory of the linear development of human cul-
tures, hunters were at a lower stage than farmers, and therefore it 
was easier to justify the taking over of their land. After the takeover, 
the land would be more economically used and would be of greater 
benefit to humankind. As fields belonging to the white farming 
community, the land would produce rather than be a wildlife 
reserve for savages. There is no doubt that Congress considered the 
white man to be superior to the Indian. They saw white culture and 
society to be more advanced and developed than the cultures of the 
Indians, and the European type of state and government to be a 
higher form of political system than the administrative organiza-
tions of the Native Americans. Manifest Destiny is the perfect exam-
ple of a belief in the linear development of man and his culture. The 
belief also often included notions of Social Darwinism, even though 
the proponents of Manifest Destiny never used the term. 

The idea of linear development was by no means unknown before 
the latter half of the 19th century, though it may have previously 
been less well formulated than by such 19th century writers as, 
among others, Lewis Henry Morgan and Friedrich Engels. The idea, 
however, had been well ensconced in European civilization long 
before. The idea of progress, of advancement, of evolution as a lad-
der-like ascension, had been part of western thought for centuries. 
The ancient wise men called it "scaly naturae," and it described the 

2°. See 12 stat 784, 658-660, and 819-820. 
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development of cultures from primitive incapacity to sophisticated 
and complex societies. It also included the notion that whatever 
may have been before that must have been primitive and of lower 
status; eventually it had to yield to European civilization.21  

No Morgan, Engels, or Darwin was needed for the Americans to 
understand the idea of linear development and its racial implica-
tions. The American people, in addition to being long familiar with 
Indian warfare on the frontier, were also quite aware of the pro-
slavery arguments of southern politicians and publicists, which had 
been firmly grounded in notions of racial superiority. At the same 
time as Charles Darwin was outlining his theory, racial arguments 
were already being utilized by American expansionists.22  And as we 
have seen, the argument was used by many Americans from 1862 to 
1907 to justify their treatment of the Indian. 

In Europe, linear development appears to be obvious; civilization 
there evolved from gatherers to hunters to nomads to farmers, to 
feudalism and to capitalism. At the same time, the political system 
evolved from families to groups to bands to loose tribal systems, and 
finally to the state. To non-European peoples, linear development 
does not seem perhaps as self-evident. The development of cultures 
in America, for example, has recently been described in different 
terms. These challenge the universality of the linear development 
theory23  

But in the period under study, Congress was part of the universal 
linear-development consensus. The result was racial distinctions 
made in accordance with differing cultures' "progress." Such dis-
tinctions easily justified the notion of a "superior" culture's absolute 
right and power over less progressive cultures. If such cultures 
failed to adapt to the dominant civilization, they were, quite simply, 
doomed to extinction. 

Most Indians did not adapt, and did not even want to adapt to the 
"higher" and "superior" American culture, political system, and 
world view. Therefore, many Whites believed that the Native Amer-
icans were doomed to vanish; it logically followed — in the vernacu- 

21. See also Stephen J. Gould, "Johdanto (Introduction)", in Björn Kurten, Musta Tii-
keri (orig. Dance of the Tiger), Kustannusosakeyhtiö Tammi, Helsinki 1987 (orig. 
1978). pp. 7-8. 

22. Richard Hofstadter, Social Darwinism in American Thought, Beacon Press, Boston, 
Revised Edition. 1955 (orig. 1944), p. 171. 

23. See for example Peter Farb's idea of "adaptive radiation", Farb, op.cit. See also Vine 
Deloria, Jr., The Metaphysics of Modern Existence, and Jamake Highwater, The Pri-
mal Mind. 
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lar — that the only good Indian was a dead Indian. In accordance 
with science and the natural order of things, the Indians were a 
doomed race. The Indian weakness in succumbing to diseases that 
among the white population were relatively mild, white superiority 
in technological and military power, and Indian incapability and 
unwillingness to adjust to white society, were all evidence to Con-
gress and the public of the idea of Manifest Destiny. Legislation was 
incapable of altering these inevitable truths, even if the legislators 
had had the mind to try. 

The first loyalty of the legislators was of course to their consti-
tuents. They had a duty to help the Whites, their own race, the more 
advanced culture, their clients, those who paid their salary. Con-
gressional legislation was framed of course for the well-being of the 
United States, her states, and her individual citizens. Congress did 
not necessarily want to accomplish its mission by destroying the 
Indians, but it was ready to sacrifice them should it be necessary24. It 
often seemed not only necessary, but it was often also the easiest 
tack to take. Many times Congress took the road justified not only 
by racist but also pragmatic reasoning. 

Congressmen had different views and beliefs concerning Native 
Americans. Some thought of them as capable of high civilization, 
others considered them incapable of being "uplifted." Most, if not 
all of these views were simplistic, and deep down they were all 
based on the idea of social evolution and the hierarchical system of 
cultures and races. 

The members of Congress were true believers in the linear devel-
opment theory. In many cases they passed laws to benefit their con-
stituents, knowing at the same time that such laws meant suffering 
for the Native Americans. Even so, they generally wanted to help 
the Indians, whom they aimed to lift ever higher on the ladder of 
civilization, the scala naturae. It was a conceptualisation that poorly 
fit the real situation. Fixed in an ideology based on the false premise 
of the universality of linear development, Congress was doomed to 
fail in its attempts to help the Indians. As for the Native Americans, 
their failure was foreordained by this failure of Congress, not by 
Manifest Destiny or any natural order. 

24. See e.g. Cong. Rec., 50th Cong., I Sess., p. 270, and 58th Cong., III Sess., pp. 3518 & 
3520. 
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272-273, 281 

- Winnebago Act 143 
- Redwood County 142 
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186, 187, 226, 229, 246 
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PENDLETON, GEORGE HUNT, 

Democratic senator from Ohio 177 
PENNSYLVANIA 70, 100, 111 
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American historian 10, 11, 12 
PRIVATE LAND OWNERSHIP 7- 
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PUEBLO INDIANS 283 
PUYALLUP INDIAN RESERVA-
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presentative from Kansas 149 

SAC & FOX INDIANS (see also 
Sauk) 147, 173, 175, 181, 201, 213, 
244, 248 
- Missouri River Sac & Fox 150 

SAFETY VALVE, theory of 266 
ST. JOSEPH GAZE'rI'J 145 
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VATION 44 
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SOCIAL DARWINISM 219, 284 
SOLDIERS, opinions about 30, 31, 

34, 37-38, 48 
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SOUTH DAKOTA 23, 79, 153, 174, 

236, 240, 248 
SOUTHWEST (as a region) 17, 160, 

196, 229, 248 
SPAIN 199 
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114, 119, *120, 121, 158, 170, 176, 
181-182, 183, 228, 267-268, 
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TIPPECANOE, battle of 60 
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- with the Five Civilized Tribes 

323 



1866 193, 194, 198, 204 
- of Medicine Creek 1854 188 
- of Medicine Lodge Creek 1867 

63, 262 
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TROWBRIDGE, ROLAND EBEN-
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