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Abstract: 

 

The Sami, as many other indigenous communities, have suffered from oppression and violations 

of their rights, which have affected their political and cultural institutions negatively. 

Developmental projects, allowed by state authorities under the premise of state permanent 

sovereignty over natural resources, are violating the right to culture of the Sami. The Arctic 

railway, planned in 2017 in Finland and Norway, proves state authorities are disregarding the 

Sami in their decision-making, indicating flaws in the national legislation and that improvements 

are needed for states to respect and protect the Sami right to culture. 

 

This thesis thus discusses state permanent sovereignty over natural resources and the possibility 

to alter the view to one of a cultural right of permanent sovereignty over natural resources. The 

cultural right to permanent sovereignty is connected to the right to participation in decision-

making in the use of natural resources. If discussed from this viewpoint, it enables the Sami to be 

the right-bearers of such a right and thus protecting their culture and cultural survival. The culture 

of the Sami is dependent on natural resources and denying the Sami an access to said resources 

not only affect their traditional modes of subsistence and culture of the group, but the human 

dignity of the individual. Securing the Sami a right to influence the use of natural resources is 

thus an important step in protecting their human rights. However, even with a cultural perspective 

on permanent sovereignty over natural resources, the principle is too embedded into the notion 

of self-determination, thus risking the success of the Sami to acquire the right. Thus, the role of 

the principle of free, prior and informed consent becomes relevant. Through the implementation 

of the principle as a meaningful process in national law, the Sami are empowered to control the 

use of natural resources, thus protecting their cultural survival. Furthermore, if the principle of 

free, prior and informed consent is implemented as a process of meaningful dialogue, planning 

and decision-making, where the objective is finding a solution that respect all parties involved, 

state authorities increase their understanding of Sami culture.  This empowers the Sami to protect 

their cultural survival. 

 

Through discussing the obligations of states in international human rights law, drawing examples 

from national cases and judgments from international and national courts as well as national and 

international statements, this thesis examines the role free, prior and informed consent plays in 

protecting the right to culture and the cultural survival of the Sami. Furthermore, it elaborates 

how the principle of free, prior and informed consent protects the same interests as the cultural 



Karin Backman 

ii 

 

right to permanent sovereignty over natural resources, while simultaneously avoiding the 

sensitive political topic of Sami self-determination. 
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1 Introduction 

1.1 Overview 

 

In the past, indigenous peoples have suffered from oppression, which has affected their 

livelihood as well as their political and cultural institutions. This oppression has led to 

crippled economic and social conditions, making indigenous peoples the lowest ranking 

group on the socioeconomic ladder, both in industrial and less-developed countries.1 Land 

rights, and the access to natural resources, are connected to the preservation of indigenous 

people’s culture, religion, spirituality and traditional livelihood. Thus, nature has a 

different significance for indigenous people than for the non-indigenous population of the 

state.2 It is a part of their identity. Indigenous people’s cultural identity and commitment 

to its protection is what underlines their struggle to have their land and human rights 

secured.3 

The contemporary indigenous movement has increased since early 1970s. The focus of 

the indigenous movement has been their cultural survival and the protection of access to 

land and natural resources.4 Before the 1970s, most states with indigenous populations 

resisted not only affording indigenous people with land rights, but rights protecting their 

culture as well.5 However, even if there has been a steady increase in protecting the rights 

of indigenous peoples, violations still occur. Indigenous people still struggle having their 

land rights secured and having access to natural resources essential for their cultural 

survival.  

The current legal situation of indigenous rights is the result of a past of a lack of rights, 

and where rights have existed, violations of these rights. The situation has improved, 

however, economic interests still often violate indigenous intellectual property rights.6 In 

order for indigenous people to benefit from greater distributional gains they should, as a 

community, be able to better control their own development within the state.7 With a 

                                                 
1 Anaya, 2012. pp. 302. 
2 Northcott, 2012. pp. 74. 
3 Tobin, 2014. pp. 141. 
4 Heinämäki & Kirchner, 2017. pp. 225. 
5 Tobin, 2014. pp. 110.  
6 Baer, 2005. pp. 251. 
7 Miranda, 2012. pp. 809. 
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control over their own development and thus an access to land and natural resources, 

indigenous culture and the survival of their culture is protected.8 

Protecting indigenous rights has partially been difficult as no definition of indigenousness 

exists in international law.9 The Inter-American Commission on Human Rights has stated 

that a definition of indigenousness is not necessary, as this might hinder indigenous 

people’s enjoyment of their rights as the worlds indigenous peoples are diverse.10 The 

ILO (International Labour Organization) Convention No. 169 concerning Indigenous and 

Tribal Peoples in Independent Countries (hereafter the ILO Convention No. 169)  defines 

indigenous people as those who are descendant from the populations which have 

inhabited a country or a geographical region and who retain some or all of their own 

social, economic, cultural and political institutions.11  

Furthermore, a working definition has been presented by Special Rapporteur José R. 

Martinez Cobo. According to this definition, indigenous people are those populations, 

where a historical continuity reaching to the present can be found. This historical 

continuity can be based on the occupation of ancestral lands, a common ancestry with the 

original occupants of the land areas, culture, language, residence or other relevant 

factors.12 Furthermore, indigenous people’s close relationship to nature and natural 

resources is a distinctive aspect separating them from non-indigenous people.13  

The Sami, the only indigenous people in Europe and the oldest ethnic group in the Nordic 

Countries and probably the oldest people in Europe, have been recognized as indigenous 

people by Finland and Norway. In Sweden, the Sami received status as a people in 2011.14 

The Sami reside in the northern parts of Finland, Sweden, Norway an area also knowns 

as the Sápmi, and on the Russian Kola Peninsula and are numerically a small people.15 In 

                                                 
8 Tobin, 2014. pp. 141. 
9 Heinämäki, 2017. pp. 86. 
10 Inter-American Commission on Human Rights, Indigenous and Tribal People´s Rights over their 

Ancestral Lands and Natural Resources: Norms and Jurisprudence of the Inter-American Human Rights 

System. 2010. Para. 25. 
11 Article 1(b), ILO Convention No. 169 concerning Indigenous and Tribal Peoples in Independent 

Countries, 1989. 
12 Study of the Problem of Discrimination against Indigenous Populations, Final Report (last part), by 

Special Rapporteur José R. Martinez Cobo, Special Rapporteur of the Sub-Commission on Prevention of 

Discrimination and Protection of Minorities, 1987, UN.Doc E/CN.4/Sub.2/1986/7/Add.4, para. 380. 
13 Anaya, 2012. pp. 301. See also Tobin, 2014. pp. 39. 
14 Koivurova, 2008. pp. 280. See also Allard, 2017. pp. 341. 
15 Baer, 2005. pp. 247. 
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2015, it was estimated that the number of Sami residing in Finland was 10,463, in Sweden 

15,000-20,000, in Norway 50,000-70,000 and in Russia 2,000.16 The Sami regard 

themselves as one people living in four different countries, not as four different people. 

This notion has been intact since after the Second World War.17  

The Sami, as many other indigenous communities have struggled to have their rights 

respected and protected. This is not only an occurrence from the past but is still evident 

in the 21st century. State authorities, especially in situations of development and economic 

growth and well-being, are disregarding Sami rights, hindering the Sami from enjoying 

their right to culture. The Tana river agreement, a bilateral agreement between Finland 

and Norway signed in 2016 regulating fishing in the Tana river, has been a hot topic in 

the last years, as it is hindering the Sami from enjoying their right to culture.18 In 2017, 

the Ministry of Transport and Communication in Finland started negotiations with 

Norwegian state authorities concerning an Arctic railway from Rovaniemi, Finland to 

Kirkenes, Norway. The railway, which would run straight through Sami homeland, if 

completed would hinder the ability of the Sami to continue with reindeer herding.19 To 

date of writing this thesis there has been no final political decision on governmental level 

in going through with the project.20 However, the fact that the railway has been planned 

even though a project such as it would hinder the Sami from enjoying their cultural rights 

shows that the Sami are still struggling in having their rights protected.  

Developmental projects are often the cause of violations of indigenous rights worldwide. 

These developmental projects do not only directly endanger the cultural and/or physical 

survival of indigenous communities, but they often cause significant environmental harm 

and  thus affect indigenous livelihood indirectly.21 As the Sami, similarly as many other 

indigenous people, are dependent on an access to natural resources for maintaining their 

culture, developmental projects, such as the Tana river agreement and the planned Arctic 

railway, are affecting their cultural rights. 

                                                 
16 Heinämäki, 2017. pp. 22. 
17 Vik & Semb, 2013. pp. 522. 
18 Heinämäki. 2017. pp. 72. 
19 “Sámi concerned about Arctic railway plans”, The Independent Barents Observer [internet source]. 
20 “Report on the Arctic railway completed”, Press release, valtioneuvosto.fi [internet source]. 
21 Heinämäki & Kirchner, 2017. pp. 234. 
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Developmental projects fall under the scope of the state right to use, control and manage 

natural resources found on the territory, thus falling under the scope of rights of sovereign 

states. This permanent sovereignty over natural resources is an established principle of 

international customary law.22 In other words, according to the traditional view of 

international law, states enjoy absolute sovereignty over natural resources.23 States are 

thus responsible for distributing the gains acquired from these developmental projects. 

However, indigenous communities have often been left outside the scope of receiving 

gains from developmental projects.24 Furthermore, when these developmental projects 

occur on indigenous ancestral lands, it raises the issue of entitlement and allocation of 

natural resources between the indigenous community and the state and rest of its 

nationals.25 

For indigenous people to better influence their own cultural survival, the topic of 

permanent sovereignty over natural resources should be regarded as a mechanism to 

empower indigenous people and allow for access to land and natural resources.26 As 

permanent sovereignty over natural resources is linked to the right of self-determination, 

and indigenous people seek self-determination for the sake of cultural survival and for 

the protection of their human rights as well as for achieving intercultural justice,27 

permanent sovereignty over natural resources is thus linked to the protection of culture. 

If discussing the topic of permanent sovereignty over natural resources from a cultural 

viewpoint, development receives a human rights approach where culture is grounded in 

human dignity, allowing for a possibility for indigenous people to protect their culture.28 

However, even with a human rights approach to permanent sovereignty over natural 

resources, indigenous people still struggle to have a right to self-determination and, in 

extension, a permanent sovereignty over natural resources found on their ancestral lands 

granted to them. This is mostly due to a political unwillingness by states to acknowledge 

an indigenous right to self-determination, due to a fear of threats to the political integrity 

                                                 
22 Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v. Uganda), 

International Court of Justice, Judgement of 19 December 2005, para. 244.  
23 Gilbert, 2013. pp. 329. 
24 Miranda, 2012. pp. 802. 
25 Ibid., pp. 830. 
26 Enyew, 2017. pp. 229. 
27 Tobin, 2014. pp. 39. 
28 Miranda, 2012. pp. 832. 
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of the state.29 Due to the lack of political willingness to acknowledge indigenous self-

determination, other legal provisions must be found to protect indigenous permanent 

sovereignty over natural resources. The principle of free, prior and informed consent thus 

becomes relevant. 

The premise of indigenous permanent sovereignty over natural resources can be divided 

into two types: the right to use and enjoy natural resources and the right to give or 

withhold their consent on developmental projects on their ancestral territories.30 To give 

or withhold consent is connected to the principle of free, prior and informed consent, a 

principle receiving more attention in international human rights law. As developmental 

projects are affecting the rights of indigenous people, they ought to have a real possibility 

to influence these projects. Implementing the principle of free, prior and informed consent 

into national legislation in the overall administrative framework, places an obligation on 

states to engage in meaningful discussion with indigenous communities, thus allowing 

for an outcome which respects the interests and rights of both parties.31 Furthermore, 

through a meaningful dialogue with indigenous people, state authorities increase their 

understanding of indigenous culture. Understanding indigenous culture is essential in 

securing indigenous people a cultural right to permanent sovereignty over natural 

resources and for respecting their human dignity.  

 

1.2 Research questions and delimitations 

 

Developmental projects are often the cause of violations of indigenous rights, as these 

projects impact their livelihood, access to land and natural resources and thus hinder 

indigenous people from enjoying their right to culture.32 The situation in the Nordic 

countries, in respect of the Sami, is no different. In the context of developmental projects, 

mechanisms to ensure the respect and protection of indigenous rights, especially the right 

to culture, ought to be secured. Protecting the right to culture protects their cultural 

survival. The Sami lack self-determination, which has enabled situations such as the Tana 

                                                 
29 Northcott, 2012. pp. 75. 
30 Gilbert, 2013. pp. 329.  
31 Heinämäki & Kirchner, 2017. pp. 238. 
32 Tobin, 2014. pp. 120. 
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river agreement and the Arctic railway to occur. If the Sami possessed the right to 

permanent sovereignty over natural resources, the Sami would have the possibility 

influence the management of natural resources found on their ancestral lands, thus 

protecting their cultural survival.  

Thus, the questions this thesis will strive to answer are, do there exist legal provision in 

international law to secure the Sami a permanent sovereignty over natural resources? How 

can the right to culture protect a permanent sovereignty over natural resources for the 

Sami? What is the role of the principle of free, prior and informed consent in securing a 

permanent sovereignty over natural resources for the Sami? 

The Sami reside in northern parts of Finland, Sweden, Norway and on the Russian Kola 

Peninsula. This thesis will discuss the legal situation of the Sami only in the three Nordic 

states, as the Sami in Russia only have a status as one of the many small indigenous 

peoples of the North.33 Furthermore, as little information on the Sami in Russia is to be 

found, this thesis will exclude the discussion of Sami residing in the Russian Federation. 

In the wake of decolonization and the evolution of self-determination from a political 

precondition for newly developed states, self-determination developed as a human right 

and as a recognition of a New International Economic Order by developing states.34 This 

thesis will only focus on the development of self-determination as a human rights of 

peoples and not include any discussion of the New International Economic Order.  

The Sami culture includes different aspects and manifests itself in different ways. It 

concerns the traditional methods of subsistence, most importantly reindeer herding, 

fishing and hunting, their religion and spiritual traditions connected to nature and their 

language.35 In this thesis, when discussing the culture of the Sami and Sami cultural 

rights, reference is made to their traditional methods of subsistence, and especially that 

of reindeer herding and fishing. Language rights of the Sami are an important part of their 

culture36, however, the Sami right to language is not discussed in this thesis. 

                                                 
33 Koivurova, 2008. pp. 281. 
34 Miranda, 2012. pp. 793. 
35 Heinämäki, 2017. pp. 24. See also Watters, 2002. pp. 312. 
36 Heinämäki, 2017. pp. 24. 
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In the implementation of the principle of free, prior and informed consent, there exists 

four challenges. The first question relates to who has the duty to seek the free, prior and 

informed consent of the indigenous community; the company conducting the project or 

the state.37 Furthermore, international human rights law places obligations on states to 

protect individuals from violations by state authorities and third parties.38 Thus, this thesis 

will assume the realizion of the principle of free, prior and informed consent is a state 

duty and discuss only the state’s obligation to seek indigenous free, prior and informed 

consent. 

The second question arising in the implementation of free, prior and informed consent 

relates to who, within the indigenous community, has the right to give the consent.39 All 

three Nordic states have Sami Parliament, which have as their function the promotion and 

safeguarding of Sami rights and interests.40 For instance in Finland, the Sami Parliament 

has the right to participation in decision-making and the right to be consulted (§9 of the 

Act on the Sami Parliament). It will thus be assumed the right to give the consent falls on 

the Sami Parliament. 

The third and fourth questions are not relevant for this thesis. The third question relates 

to the recognition of indigenous groups nationally and the fourth to the application of the 

principle of free, prior and informed consent on non-indigenous communities.41 As all 

three Nordic states have recognized the Sami as an indigenous people (at the least), any 

uncertainties connecting to the third point becomes irrelevant. Furthermore, as this thesis 

discusses the cultural rights of indigenous people, it will only focus on the aspect of the 

implementation of the principle of free, prior and informed consent to indigenous 

communities and disregard the discussion of the applicability of the principle to non-

indigenous people. 

 

 

                                                 
37 Tomlinson, 2017. pp. 9. 
38 Mégret, 2010. pp. 131. 
39 Tomlinson, 2017. pp. 9.  
40 Gilbert, 2006. pp. 236. 
41 Tomlinson, 2017. pp. 10. 
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1.3 Material and Methods 

 

The thesis follows a legal dogmatic method. Chapter 2 starts with introducing the concept 

of state sovereignty and the rights and obligations state sovereignty entails. It continues 

to elaborate on the connection between state sovereignty, self-determination and 

permanent sovereignty over natural resources. The concepts of state sovereignty and self-

determination are explained through provisions found in international treaties, 

international customary law and provisions found in the Charter of the United Nations, 

as well as with the help of views by legal scholars. 

The obligations of states towards indigenous people are focusing on indigenous right to 

culture. As only Norway is a State Party to the ILO Convention No. 169, the focus on the 

protection of the Sami right to culture will be on Article 27 of the International Covenant 

on Civil and Political Rights. References will also be made to the United Nations 

Declaration on the Rights of Indigenous People. While some provisions in this declaration 

are regarded to be part of international customary law, as it is merely a declaration it 

remains non-binding. Thus, it is only used as an aid in explaining the importance of 

protecting indigenous cultural rights and not used in placing obligations on states. The 

International Covenant on Economic, Social and Cultural rights is also used to elaborate 

on the prominence of the right to culture in international human rights law. As the two 

Covenants do not explicitly refer to an indigenous right to culture, the General Comments 

of the Human Rights Committee and the Committee on Economic, Social and Cultural 

Rights are essential in elaborating on the applicability of the right on indigenous people 

as well. Furthermore, case law from the Human Rights Committee on the rights under 

Article 27 and the Sami are discussed to present the applicability of the Article on the 

Sami specifically. 

The Chapter continues to discuss permanent sovereignty over natural resources as a right 

and as a possible right to indigenous people. With the aid of international treaties, 

international customary law, UN General Assembly Resolutions and the views of legal 

scholars, the concept of state permanent sovereignty over natural resources is elaborated. 

Furthermore, with the same sources of international law, the evolution of the concept 
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from a political precondition of states to a human right connected to self-determination is 

elaborated. 

According to the traditional view in international law, states are the right-holders of 

permanent sovereignty over natural resources. In the wake of decolonization, 

international human rights law placed people as the right-holders of a permanent 

sovereignty over natural resources.42 Thus, in arguing for an indigenous permanent 

sovereignty over natural resources international human rights treaties are used, focusing 

on the right to culture and self-determination under Common Article 1(2) of the 

International Covenant on Civil and Political Rights and International Covenant on 

Economic, Social and Cultural Rights. Furthermore, the views of UN Special Rapporteurs 

and the views of legal scholars are used as aid in arguing for the applicability of permanent 

sovereignty over natural resources on indigenous people. 

Chapter 3 discusses Sami culture and the possibility to argue for a cultural right to 

permanent sovereignty over natural resources, drawing examples of violations of their 

rights from the Alta-controversy, the Tana river agreement and the planned Arctic 

railway. The state obligations towards the protection of Sami culture is found in treaty 

law from international human rights law and international environmental law. National 

law from the three Nordic states on the right to culture of the Sami is also of aid in 

elaborating on the state obligations towards the Sami. In discussing and elaborating on 

the violations and harm caused by state authorities on the Sami right to culture, national 

court views are used, as well as statements by the Saami Council and the Sami Parliament 

in Finland and working groups. Further aid is found from views of legal scholars and 

views of individual Sami, found on the internet. The individual views of individual Sami 

are used to elaborate on their views on state actions harming their right to culture. 

In the discussion of a cultural right to permanent sovereignty over natural resources for 

the Sami, the discussion is based on arguments presented in Chapter 2 on the indigenous 

right to permanent sovereignty over natural resources. Furthermore, treaty law from 

international human rights law and international environmental law is used to elaborate 

on state obligations to protect Sami culture, as well as views adopted by UN human right 

treaty bodies and legal scholars. The Tana river agreement and, to some degree, the Arctic 

                                                 
42 Gilbert, 2013. pp. 325-326. 
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railway, is used to argue for a cultural right to permanent sovereignty over natural 

resources for the Sami. The decision by national courts is used as well, even though the 

case did not concern the Tana river agreement directly. The Court did, however, take a 

stand on the Tana river agreement as well. 

Chapter 4 addresses the issue of the principle of free, prior and informed consent. The 

legal status of the principle is unclear, as legal scholars have differing opinions on the 

matter.43 Focus on the discussion of the principle of free, prior and informed consent and 

its applicability on the Sami will be on General Comments/Recommendations and 

concluding observations of UN human right treaty bodies, both internationally 

concerning indigenous people and specifically concerning the Sami. The Chapter ends 

with connecting the cultural right to permanent sovereignty over natural resources for the 

Sami, the free, prior and informed consent and their influence on the protection on the 

Sami right to culture. 

 

2 State Sovereignty and Permanent Sovereignty over Natural Resources  

2.1 Rights and Obligations of States 

2.1.1 Sovereignty and self-determination 

 

Public international law is dependent on states, as states are its most important legal 

subjects. Without states, there would be no international law.44 This is further affirmed in 

the Charter of the United Nations, which acknowledges states as eligible members of the 

United Nations.45 However, what constitutes as a state is unclear, as there is no 

unambiguous definition on this. The question is more political than legal. In the attempts 

to define a state, many legal scholars have used the Montevideo Convention on the Rights 

and Duties of States as a tool, even though this convention is binding only between some 

                                                 
43 Tobin argues the principle of free, prior and informed consent is a principle of international customary 

law (2014, pp. 126). Miranda, on the other hand, only refers to the principle of free, prior and informed 

consent as a heightened norm, with some evidence pointing towards such a view (2012, pp. 826). According 

to Heinämäki & Kirchner, the principle is still a contested and a confused concept, even though the 

implementation of it in the work of human right treaty bodies has increased (2017, pp. 262). 
44 Linderfalk, 2012. pp. 13 
45 Charter of the United Nations, article 4(1), 1945. 



Karin Backman 

11 

 

American states. Its principles are, however, regarded as international customary law, 

which is why it is preferred by many scholars in trying to define a state.46 According to 

Article 1 of the Montevideo Convention, a state must have a permanent population, a 

defined territory, a government and the capacity to enter into relations with other states. 

The capacity to enter into relations with other states and maintaining international 

relations is no longer deemed a necessary criteria. Once there is a government with 

effective control over the territory of the state, the state is regarded to be able to maintain 

international relations.47 The two first notions are objective and therefore clear to 

establish. However, the two latter constitute a political, not a legal, issue. Therefore, for 

instance the acceptance of a state as a member of the United Nations is a political and not 

a legal question.48 The political debate of achieving statehood is beyond the scope of this 

thesis. Relevant for this thesis is the result: a sovereign state. 

Statehood is intertwined with the notion of sovereignty of states. Achieving statehood 

thus entails rights and obligations which are connected to state sovereignty. Sovereignty 

refers to the national legal authority and the power of a state in its interplay with other 

states within public international law.49 The concept of state sovereignty is a key principle 

in international law and one of the key principles in the work of the United Nations.50 

According to article 2(1) of the Charter of the United Nations, Member States enjoy equal 

sovereignty. The principle of equal sovereignty between states extends beyond the 

membership in the United Nations to the international community, as stated in the 

Declaration on Principles of International Law concerning Friendly Relations and Co-

operation among States in accordance with the Charter of the United Nations (hereafter, 

the Friendly Relations Declaration).51 The notion of equal sovereignty does not, however, 

mean that each state has the same set of rights and obligations. It merely entails a right to 

acquire rights and be subjected to obligations. These rights and obligations may vary 

depending on a state’s exercise of influence in the international community. However, no 

                                                 
46 Linderfalk, 2012. pp. 14. 
47 Sevastik et.al., 2009. pp. 156. 
48 Wolfe, 2002. Pp. 38. 
49 Warbrick, 2006. pp. 218. 
50 Sevastik et.al., 2009. pp. 84. 
51 UN Declaration on Principles of International Law concerning Friendly Relations and Co-operation 

among States in accordance with the Charter of the United Nations, 24 October 1970, UN Doc. 

A/RES/25/2625. Para. 6.1. 
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state enjoys more sovereignty than another. In other words, all states are equally 

sovereign. It comes down to a mutual respect of rights; if a state demands respect for its 

sovereignty it must simultaneously respect the sovereignty of other states.52 It is a case of 

a horizontal distribution of powers, which can be traced back to the Peace of Westphalia.53 

The Peace of Westphalia thus establishes the basis for modern international law and the 

balance of power between sovereign states.54 

In other words, sovereignty entails a set of rights and obligations. These rights and 

obligations can be divided into three categories: a) rights and obligations connected to the 

use of a state’s territory, b) the rights and obligations connected to persons and others 

with state nationality and c) rights and obligations connected to governance.55  

The rights and obligations connected to the use of a state’s territory are connected to the 

territorial principle. A state has the right to prescribe laws that apply within the state.56 

Furthermore, a state has the exclusive right to govern its territory, maritime area and 

airspace. However, this right also implies an obligation; a state may not use its territory 

so that it negatively affects the rights of other states.57 The principle of permanent 

sovereignty over natural resources, as an extension of state sovereignty, is a result of the 

colonized peoples desire to govern over their own natural resources, a right accorded to 

sovereign states.58 Permanent sovereignty over natural resources has, and still is, of value 

for states especially concerning the economic well-being of states. The right to use land 

and natural resources, a right afforded to states through state sovereignty, is often in 

conflict with the protection of indigenous people’s human rights. Developmental and 

extractive activities taking place on indigenous ancestral lands often hinder or violate the 

enjoyment of their rights.59 The dilemma between state sovereignty, permanent 

sovereignty over natural resources and indigenous rights will be further elaborated in 

subsequent chapters. 
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57 Linderfalk, 2012. pp. 18. 
58 Miranda, 2012. pp. 792. 
59 Tobin, 2014. pp. 120. 



Karin Backman 

13 

 

According to the Montevideo Convention, a state must have a permanent population. All 

states have laws governing citizenship. This is connected to second point of rights and 

obligations of sovereign states; the rights and obligations towards the treatment of own 

and foreign citizens.60 The laws prescribed by a state apply for both national and foreign 

citizens. The right towards citizens is connected to the national principle, that is, granting 

of nationality to individuals.61 In the Nordic countries, this includes the Sami. According 

to the current notion in international law, the Sami do not have a right to secession, thus 

the Sani remain under the jurisdiction of the Nordic states.62 This, in turn, means the 

Nordic states have obligations towards the Sami to protect their rights. However, as will 

be discussed later in this thesis, the Sami, as many other indigenous people, have 

struggled to have their rights protected, especially concerning the right to control, use and 

own natural resources found on their ancestral lands. 

The third point of state rights and obligations is connected to self-determination of states, 

meaning the state has the right to decide how it governs its territory, bearing in mind that 

states need to heed international human rights law and jus cogens norms. As with the first 

point, this right simultaneously entails an obligation to respect the self-determination and 

sovereignty of other states.63 This point does not merely, however, deal with self-

determination, but with the notion of good governance as well. Good governance includes 

good administration and administrative behaviour, as well as democracy and respect for 

human rights and fundamental freedoms. Furthermore, the human rights aspect requires 

that good governance is transparent, responsible, accountable, participatory and 

responsive.64 In cases of developmental projects, transparency is connected to the 

intrastate distribution of land and natural resources.65 If a developmental project is 

transparent and offers the possibility for affected people to participate in the decision-

making, the state pays heed to its obligations under the notion of good governance. 
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Indigenous people have suffered from a lack of or inadequate participation in decision-

making on matters relating directly to their lives.66 To improve the situation, the evolving 

principle of free, prior and informed consent is becoming more prominent in securing 

their right to enjoy their culture. It has emerged as a process to empower indigenous 

people, protect their human rights and to allow development on their own terms.67 

As mentioned, the state right to decide how to govern is connected to the self-

determination of states. The Charter of the United Nations only vaguely addresses the 

issue. Article 1(2) and Article 55 state the importance of equality between states and self-

determination of peoples in order to achieve friendly relations between states. Self-

determination was further elaborated in the Friendly Relations Declaration. According to 

the declaration, the right of self-determination is implemented through the establishment 

of a sovereign and independent state, through the free association or integration with an 

independent state or through the emergence into any other political status, which has been 

freely determined by a people.68 It was not until during the wake of decolonization that 

self-determination developed into a legal principle.69 It ensured the emerging states the 

political independence to govern their own affairs, and as a human right to a full capacity 

to adopt appropriate human rights standards.70  

Today, it is uncontested that self-determination is a fundamental principle within public 

international law.71 According to the International Court of Justice, self-determination is 

an essential principle of contemporary international law.72 However, the scope of self-

determination is unclear.73 As the concept of self-determination developed during 

decolonization, the concept has been regarded to apply to colonial states only.74 For this 

reason, securing indigenous people a right to self-determination has been, and still is, a 

difficult task. At the time when the concept of self-determination developed into a legal 
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principle, indigenous people were left outside its scope as they were not regarded to be 

politically included in the international community.75 Therefore, indigenous people have 

not been afforded a right to self-determination. This has been due to both legal and 

political reasons.  

The first problem has been the legal definition of ʻpeopleʼ. The term indigenous ʻpeopleʼ 

should not be confused with the term ʻpeopleʼ in international law. This is reinforced in 

the ILO Convention No. 169. Article 1(3) of the convention states that the term ʻpeoplesʼ 

should not be constructed to have any implications with the term under international law. 

However, there is no clear definition to the term ʻpeopleʼ.76 According to the travaux 

préparatoires (that is, the documentary evidence of negotiations, discussions and the 

drafting of a final treaty text) of the Human Rights Committee, the term ʻpeopleʼ relates 

to colonial people.77 In other words, it is clear that self-determination applies to colonial 

people, but the applicability of the principle outside colonial context has been unclear. 

For this reason, as self-determination was not, at the outset, regarded as applying to 

indigenous peoples but only to colonial states, indigenous people fell outside the scope 

of a right to self-determination.78 However, the judgement of the International Court of 

Justice in the Case concerning East Timor indicates that self-determination is not only a 

right of colonial people, but it applies to all peoples, even outside the colonial context.79  

Furthermore, according to Special Rapporteur Daes, the only difference between 

indigenous peoples and non-indigenous is the fact that indigenous peoples have not been 

able to exercise the right to self-determination,80 thus arguing for its applicability to 

indigenous people as well.  

As indigenous peoples were left outside the scope of self-determination, the United 

Nations and the international community has been slow to recognize indigenous land 

rights and the connected protection of their culture.81 The Working Group on Indigenous 

Populations started working on a UN Declaration on Indigenous Rights already in 1985, 
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and the UN Declaration on the Rights of Indigenous Peoples was adopted by the UN 

General Assembly in 2007.82 The long span on the work to finalize the Declaration shows 

that securing rights, especially a right to self-determination, was no easy task.83 The 

Declaration is the only UN Document dealing with indigenous rights. The Declaration 

includes several fundamental provisions related to indigenous rights and is the product of 

a lengthy legal and political process. Although not legally binding, the Declaration does 

have authority and legitimacy, and is therefore regarded as a prominent instrument 

concerning indigenous people’s rights.84 

The second problem has been the political unwillingness of states to acknowledge a right 

to self-determination for indigenous peoples. States fear that an indigenous right to self-

determination would threat the territorial and political integrity of the state.85 The same 

applies for the Sami. The greatest threat to the future survival of their culture is the lack 

of political unwillingness to provide them authority to administer their own affairs.86 The 

dilemma of indigenous self-determination is evident in the United Nations Declaration 

on the Rights of Indigenous Peoples as well. Article 3 affirms indigenous people a right 

to self-determination, while Article 46 limits this self-determination to an internal self-

determination only.87 However, many indigenous communities have expressed they only 

seek an internal self-determination and not the right to secession. 88  Their desire to own, 

occupy and control their ancestral lands is connected to their right to culture and cultural 

survival.89 In other words, while self-determination for indigenous people is connected to 

the struggle for regaining their ancestral lands and sovereignty rights,90  it first and 

foremost concerns the legal and political protection of their culture and its survival.91  
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2.1.2 Protection of indigenous peoples in international human rights law 

 

Before the second World War, a state’s treatment of its own citizens was deemed to be 

an internal matter of the state and falling under the scope of state sovereignty. This view 

changed after the war and its atrocities. The protection of individuals human rights 

became an integral part of international law and states could no longer invoke the notion 

of state sovereignty in its treatment of its citizens. Today, human rights are protected both 

trough treaty law and international customary law.92 Traditionally, states are the only 

legal entities in public international law, hence the old term of “the law of nations”.93 

Today the traditional view of legal entities in international law has changed, with more 

entities in the area of international law. However, states are still the only entities with 

unlimited legal personality.94 

Individuals, including indigenous peoples, are not traditionally legal entities in 

international law. However, they are the most important objects that international human 

rights law protects. In other words, it is individuals who are recognized as having human 

rights.95 International law, through human rights law, endows individuals with rights and 

places obligations on states towards individuals.96  

States are obliged to ensure the implementation of international human rights law 

nationally. A state has a duty not only to ensure state authorities follow its human rights 

commitment, but to protect individuals from abuses by third parties.97 State obligations 

can be divided into three forms; to respect, to protect and to fulfil. The responsibility to 

respect human rights is a negative obligation, meaning states, acting through its organs or 

agents, are to refrain from taking measures which have the potential of causing human 

rights violations.98  

The duty to protect, on the other hand, entails a positive obligation of states to protect 

individuals from human rights violations caused by third parties or by other individuals. 
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A state has therefore a duty to ensure the national legislation does not allow human rights 

violations to occur or fail to protect individuals.99 The Human Rights Committee stated 

in its General Comment No. 31 that states have an obligation to protect individuals from 

human rights abuses not only from actions by state authorities, but also from actions by 

third parties. Only thus may states ensure its positive obligation to protect individuals is 

fulfilled.100 

The duty to fulfil entails state obligations to take steps in order to achieve a greater 

enjoyment of human rights through the adoption of appropriate laws. Furthermore, it 

entails provisions of judicial and administrative remedies for victims of human rights 

violations.101   

In other words, states have an obligation to respect, protect and fulfil rights towards 

individuals, equally and without discrimination.102 After all, the aim of international 

human rights law is to serve human beings. It empowers those who are dispossessed, it 

protects individuals from abuses caused both by the state and third parties and it protects 

the individual against discrimination. 103 Where indigenous people are nationals of a state, 

the state has an obligation to protect the rights of indigenous people. For states to be able 

to protect indigenous peoples to the fullest extent, it is important that the state understands 

the characteristics of indigenous culture.104 This was reinforced by Special Rapporteur 

Martinez de Cobo, who stated that for indigenous people, land is more than a material 

possession. It is something to be enjoyed freely. Therefore, it is essential to understand 

this relationship between nature and indigenous peoples.105  

In other words, culture is an important part of indigenous identity. Protecting indigenous 

culture is not only important for the cultural survival of indigenous people but for their 

physical survival as a people as well.106 International human rights law protects the right 
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of culture of both individuals and the community. If an individual is deprived of her 

culture, it undermines her dignity.107 Protection of indigenous rights has been difficult 

within the regime of international human rights law, due to their collective nature.108 The 

collective nature of indigenous rights has been one of the reasons for a slow process in 

securing indigenous rights. However, as the vulnerability of the individual created the 

need for human rights protection, so does the vulnerability of groups create a need for 

cultural protection.109 Without securing the means to enjoy culture, protecting the right 

culture is an empty promise.110 The right to culture and a way of life, together with self-

determination, places an obligation on states to recognize indigenous traditions, customs 

and laws. Therefore, states must adjust legal, administrative and policy measures in a 

manner that supports indigenous people’s rights.111 The rights of indigenous peoples do 

not secure to them any new rights, it is simply the same rights as accorded to non-

indigenous peoples. It comes down to non-discrimination and fair treatment through a 

cultural lens.112 

The rights of indigenous people are protected through instruments specifically protecting 

indigenous rights as well as international human rights law. The ILO Convention No. 169 

is the only internationally binding treaty specifically aimed at the protection of indigenous 

rights.113 The most important aspect of the Convention is that it affords indigenous people 

the right to participation and consultation and is based on the importance of indigenous 

cultural rights. Many indigenous communities have also based their land right claims on 

this convention.114 The Convention recognizes indigenous ancestral territories, offers 

these areas protection and affords indigenous peoples a right to benefit from activities 

conducted on these areas. However, the Convention has been criticized by indigenous 

communities for not explicitly acknowledging them a right to own their ancestral 

territories and therefore protecting a right to natural resources found on these territories.115 

Concerning the Sami in the Nordic countries, only Norway has ratified the ILO 
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Convention 169, while Finland and Sweden have failed to do so.116 Finland has, however, 

signed the treaty, thus being obliged to refrain from any acts which would defeat the 

objective and purpose of the convention.117  

However, the ILO Convention No. 169 is not the only international treaty offering 

indigenous people protection of their cultural rights. While not protecting explicitly 

indigenous rights, the protecting of indigenous people’s cultural rights can be based on 

the International Covenant on Civil and Political Rights and the International Covenant 

on Economic, Social and Cultural Rights. Article 27 of the International Covenant on 

Civil and Political Rights (ICCPR) states that: 

“In those States in which ethnic, religious or linguistic minorities exists, persons belonging 

to such minorities shall not be denied the right, in community with the other members of 

their group, to enjoy their own culture, to profess and practice their own religion, or to use 

their own language.”118 

The text of the article implies a negative obligation on states, that is, a duty to respect the 

rights of minorities. Minorities, including indigenous peoples, have a right to have their 

culture respected. However, the article also implies a positive obligation on states to 

protect minorities from actions by the state authorities as well as from third parties.119 

The Committee to supervise state compliance under the International Covenant on Civil 

and Political Rights is the Human Rights Committee. The Committee undertakes its work 

through different methods, however, relevant for this thesis are its General Comments 

and Individual Complaints under the First Optional Protocol. Through the General 

Comments, the Committee interprets the ICCPR, contributing to the protection of human 

rights within states.120 The views by the Committee in the individual complaints’ cases 

are not binding. However, they are regarded to be respected and taken under serious 
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consideration.121 The same applies for the General Comments. They are not legally 

binding; however, they are regarded to be authoritative.122 

In its General Comment No. 23, the Human Rights Committee states that culture is 

manifested in, among other things, the way of life associated with the use of land 

resources, especially concerning indigenous peoples.123 As will be discussed later in this 

thesis, Sami culture is to a large part based on their right to reindeer herding and fishing. 

The fact that reindeer herding is an integral part of Sami culture has been supported by 

the Human Rights Committee in the case of Ilmari Länsman et.al. v. Finland.124 In other 

words, there is no dispute over the fact that reindeer husbandry is a part of Sami culture. 

However, what is still contested is if, and when, state actions, especially those concerning 

developmental and extractive activities, create violations of Sami cultural rights. This has 

been discussed and adjudicated by the Human Rights Committee in several instances. 

The case of Ilmari Länsman et.al. v. Finland concerned the case of the Finnish state 

allowing for quarrying in the Sami area by a private company. Here, the Committee ruled 

that there was no violation of Article 27, as the amount of quarrying which had already 

taken place was not substantial, the complainants were consulted with, and it was still 

possible for the complainants to continue reindeer herding.125 The problem of the rights 

of the Sami under Article 27 and reindeer herding was continued in the case of Jouni 

Länsman et.al. v. Finland. Here, the Committee once again found no violation of article 

27, as there was not enough evidence showing the logging carried out amounted to a 

denial of the complainants’ rights under article 27.126 The Committee did not address the 

question of ownership of land, thus acknowledging the traditional notion of state 

sovereignty over land and natural resources.127  

Similarly, in the case Äärelä & Näkkäläjärvi v. Finland, the Committee could not 

determine if logging in the Mirhaminmaa-Kariselkä area amounted to a denial of the 
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complainants’ rights under Article 27 of the ICCPR, and thus to their cultural right to 

reindeer herding, as insufficient evidence was brought to the attention of the 

Committee.128  

Evident from these cases is the Human Rights Committee’s failure to protect indigenous 

cultural rights in the context of developmental projects. Furthermore, the Committee has 

not contested the traditional model of sovereignty, simply acknowledging that states are 

the entities that enjoy sovereignty, and accordingly also enjoy permanent sovereignty 

over natural resources. The Human Rights Committee has been criticized by scholars to 

be disappointing as it does not adequately protect the collective rights of indigenous 

peoples.129 It must, however, be noted that at the time of judgement of these three cases, 

the Human Rights Committee did not discuss indigenous rights under Common Article 

1(2) of the International Covenant on Civil and Political Rights and the International 

Covenant on Economic, Social and Cultural Rights. It was not until in 1999 that the 

Committee began regarding indigenous people to fall under the scope of said article. 

Before 1999, the Committee was rather cautious to discuss indigenous rights under the 

Common Article 1(2), due to its political sensitivity. Only if a state had reported 

indigenous people having the right to self-determination under the Common Article 1(2) 

did the Committee expect the State Party to report on indigenous rights under said 

article.130 Therefore, it is not surprising that the Committee did not discuss right of 

ownership of land in the (Ilmari) Länsman case or the Äärelä & Näkkäläjärvi case. The 

(Jouni) Länsman case was adjudicated after the Human Rights Committee started to 

regard indigenous people to fall under the scope of Common Article 1(2). However, the 

Committee did not discuss the case under the Common Article 1(2), only under Article 

27. 

Even if the Committee has been unable to find a violation of Article 27 in any of the 

above-mentioned cases, the Committee has stated that states do not have a freedom to 

encourage developmental projects by reference to a margin of appreciation, but by 

reference to obligations arising from Article 27. If a measure causes the violation of a 
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right protected by Article 27, it is not compatible under the state obligations under the 

Article. However, measures may have a limited impact on the enjoyment of the rights 

under Article 27 without causing a violation of the right under said article.131 In other 

words, it can be argued that the Committee rejected the notion that culturally based claims 

to land and natural resources can be balanced against national interests in economic well-

being. The communities’ cultural interest in having access to land and natural resources 

cannot be sacrificed for economic development.132 It is possible to limit it, however, not 

to deny them complete access. The Committee therefore assesses the situation and the 

scope of freedom of the state from whether the obligations under Article 27 have been 

complied with or not.133  

The International Covenant on Economic, Social and Cultural Rights (ICESCR) also 

protects indigenous cultural rights, even though it does not contain any article protecting 

the rights of indigenous peoples or minorities specifically, in the same manner as the 

ICCPR.134 It does, however, in its Article 15 recognize a right to take part in cultural life. 

Through this article, the notion of culture as a way of life was introduced. For indigenous 

peoples, recognizing their way of life is important in the protection of their cultural rights. 

With Article 15, indigenous peoples have freedom to practice and promote their 

cultures.135 Economic, social and cultural rights are often referred to as collective rights, 

as they are often connected to collectivism or socialism.136 For indigenous peoples, 

recognizing the collective aspect of their culture is an important step in the understanding 

indigenous culture. Human rights were created to protect the vulnerability of the 

individual. Likewise, the vulnerability of the group creates the need for the protection of 

the group. The protection of culture enables the protection of the group.137 

Even if the ICESCR does not mention minorities or indigenous peoples in Article 15, the 

Committee on Economic, Social and Cultural Rights has acknowledged that indigenous 

peoples do fall within the scope of its protection. In its General Comment No. 21, the 
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Committee obligates State Parties with indigenous peoples to take measures guaranteeing 

indigenous peoples the right to take part in cultural life. These measures should take 

account of indigenous cultural values. The indigenous association to nature should be 

protected and respected.138 Thus, the Committee clearly recognizes the collective nature 

of the right to culture.  

In addition to the ILO Convention No. 169 and the ICCPR and the ICESCR, indigenous 

people’s culture is protected through the United Nations Declaration on the Rights of 

Indigenous Peoples (UNDRIP), adopted in 2007. The UNDRIP is the only UN document 

protecting the rights of indigenous people. Unfortunately, as it only is a declaration, it is 

not binding for states. However, many of the norms found in the Declaration are today 

regarded as part of international customary law and are therefore used to defend the rights 

of indigenous peoples.139  

Similarly to other documents concerning the rights of indigenous peoples, the Declaration 

does not define ʻindigenousʼ. The Declaration is essentially a remedial instrument, as it 

is driven by the concern of human rights violations indigenous peoples have suffered in 

the past. The Declaration does not afford indigenous peoples with rights unique to them, 

it merely asserts that indigenous peoples have the right to enjoy the same rights as others 

but in their own cultural context.140 In protecting the cultural rights of indigenous people, 

the Declaration protects different aspects of culture; Article 8 gives indigenous peoples a 

right not to have their culture destroyed, while Article 11 gives indigenous peoples a right 

to practice and revitalize their culture. Additionally, Article 15 gives a right to dignity 

and diversity of indigenous culture and Article 31 a right to maintain, control, protect and 

develop their culture. Article 26 states indigenous peoples are entitled at a minimum to 

recognition of the right over natural resources they have owned or used. In other words, 

the UNDRIP acknowledges the importance the protection of culture has for indigenous 

people. 

                                                 
138 UN Committee on Economic, Social and Cultural Rights, General Comment No. 21: Right of everyone 

to take part in cultural life (art. 15, para 1 (a), of the International Covenant on Economic, Social and 

Cultural Rights), 21 December 2009, UN Doc. E/C.12/GC/21, para. 36. 
139 Tobin, 2014. pp. 2. 
140 Anaya, 2012. pp. 310 



Karin Backman 

25 

 

Even if the Declaration is not binding, when combined with the ILO Convention No. 169, 

it provides a basis for indigenous people to base their right to natural resources on, even 

if they do not recognize an exclusive right to natural resources found on their lands and 

territories.141 The ILO Convention No. 169 does not afford indigenous peoples a right of 

ownership, however, it does give a right to use natural resources.142 The use of natural 

resources and access to land rights is intrinsically connected to indigenous peoples’ 

culture. Thus, to protect the cultural rights of indigenous people, they need to have the 

right to use natural resources safeguarded. This has been a difficult task, mostly due to 

the state right to permanent sovereignty over natural resources. However, in recent years, 

the discussion of permanent sovereignty over natural resources have been pushed from a 

viewpoint of self-determination to one of culture, thus enabling indigenous people to 

benefit from such a right.143 This will be further discussed in following sub-chapters.  

 

2.2 The Right to Natural Resources 

2.2.1 State Permanent Sovereignty over Natural Resources 

 

As already discussed, state sovereignty is a key principle in public international law. 

Furthermore, states enjoy equal sovereignty. This is affirmed in article 2(1) of the UN 

Charter. Permanent sovereignty over natural resources is regarded to be an extension of 

state sovereignty, as it traditionally has been regarded to fall under the category of 

sovereignty rights.144 As already mentioned, a state enjoys exclusive rights to govern its 

territory, airspace and maritime area. This further extends to the natural resources.  

The control of natural resources obtained a new, more focused attention in the 1950s, in 

the context of decolonization. Here, permanent sovereignty of natural resources began as 

a precondition of political self-determination for newly independent states. The aim of 

this new, more focused attention of sovereignty over natural resources was to ensure that 

peoples living under colonial rule could themselves gain from the right to benefit from 
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any natural resources found on the territory.145 In other words, permanent sovereignty 

over natural resources emerged as a method for newly independent states to secure the 

right to their natural resources, and to freely dispose of these resources. In this interstate 

relationship, the principle of permanent sovereignty over natural resources protected 

newly independent states against their former colonizers and foreign investors.146 This is 

also visible in Resolution 626, as it recommends states to refrain from any activities which 

might hinder other states to freely dispose of their natural resources.147 In general, the 

focus of this resolution lies on the right of underdeveloped countries to exploit their 

natural resources. Through the resolution, the General Assembly affirms that exploiting 

natural wealth and resources is inherent in state sovereignty. 

The General Assembly has further issued two more resolutions concerning permanent 

sovereignty over natural resources; Resolution 1803 (XVII) and Resolution 3171 

(XXVIII), from 1962 and 1973, respectively. These resolutions reaffirm the principles of 

equal sovereignty, mutual respect and non-intervention in internal affairs. Resolution 

1803 declares that the permanent sovereignty over natural resources must be exercised in 

the interest of the state and of the peoples, and that this sovereignty over natural resources 

must be furthered by the mutual respect of states, based on equal sovereignty.148 

Resolution 3171 reaffirms that the permanent sovereignty over natural resources is an 

inalienable right of states, and that any intervention by other states to influence a state’s 

use of its natural resources is against principles of international law.149 Furthermore, the 

General Assembly reaffirmed that states enjoy permanent sovereignty over natural 

resources in the Charter of Economic Rights and Duties of States.150 In other words, the 

fact that permanent sovereignty over natural resources is an established principle of 

international law is uncontested. Besides from the above-mentioned UN General 

Assembly resolutions, this has been affirmed by the International Court of Justice. The 
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Court held in the case of Armed Activities on the Territory of the Congo that permanent 

sovereignty is a principle of international customary law, strengthened by the above-

mentioned General Assembly Resolutions.151 In other words, international resolutions 

and case law affirm the absolute sovereignty states enjoy over natural resources.152 

Permanent sovereignty has, however, developed from the traditional viewpoint from an 

absolute state right to benefit peoples. From its origin in the context of decolonization, 

the principle of permanent sovereignty over natural resources continued to develop in two 

directions; as a human right to self-determination and in economic claims by developing 

states. The principle was not only a political right, but a human right of peoples. Peoples 

self-determination and permanent sovereignty over natural resources was regarded to be 

combined; the newly independent states would not be able to exercise their right to self-

determination without being able to freely dispose of their natural resources.153 

This renewed focus aimed to ensure that peoples that were living under colonial rule could 

gain from the benefits the exploitation of natural resources afforded.154 In the beginning, 

during decolonization, peoples and the state were treated as synonymous. In this sense, 

permanent sovereignty over natural resources was synonymous to self-determination of 

peoples.155 This can be noticed from Resolution 1803, as the first paragraph mentions 

both peoples and nations. In other words, the UN General Assembly treated the two as 

synonymous. Furthermore, as states are the main actors with unlimited legal personality 

within international law, permanent sovereignty over natural resources were regarded to 

fall under state jurisdiction.156 As states were regarded to be the beneficiaries of 

permanent sovereignty over natural resources, states also took control of the distribution 

of gains received from the use of said resources. However, this distribution of gains was 

not equal between different communities in the state, often leaving indigenous 

populations in a vulnerable position.157  
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In other words, states have merely used permanent sovereignty over natural resources for 

their own benefits, distributing gains as they see fit. State sovereignty does acknowledge 

the supremacy of states in the hierarchy of land and resource ownership. However, linking 

permanent sovereignty over natural resources to a peoples-based sovereignty, it 

acknowledges the peoples or citizens as the owners of land and natural resources.158 

Common article 1(2) of the International Covenant on Civil and Political Rights (ICCPR) 

and the International Covenant on Economic, Social and Cultural Rights (ICESCR) states 

that:  

“All peoples may, for their own ends, freely dispose of their natural wealth and resources 

without prejudice to any obligations arising out of international economic cooperation, 

based upon the principle of mutual benefit, and international law. In no case may a people 

be deprived of its own means of subsistence”.159 

Looking at the wording in article 1(2), the right to freely dispose of natural wealth and 

resources is granted to all “peoples”, not “state parties”. Therefore, it could be argued that 

permanent sovereignty over natural resources is, in fact, a right of a collection of 

individuals and not the government.160 This is exactly what has been the problem with 

the principle of permanent sovereignty over natural resources; who the rights holder are; 

the state or peoples.161 Permanent sovereignty over natural resources is an established 

principle of international customary law, affirming the state to be the right holder. 

However, international human rights law supports peoples claim over natural resources. 

Combining permanent sovereignty over natural resources to the human rights perspective 

of self-determination places limitations on state use of natural resources. Both the 

Common Article 1(2) and the first paragraph of Resolution 1803 mentions ʻpeopleʼ as 

right-bearers, implying there is a limitation to state sovereignty over natural resources.162 

Thus, from international legal documents it can be deduced that permanent sovereignty 

over natural resources is a right of both states and peoples. The question this thesis strives 

to answer is whether this permanent sovereignty over natural resources can be extended 
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to indigenous peoples, as indigenous peoples have in the past been left outside the scope 

of benefiting from gains the extraction of natural resources offer. States are obliged to 

ensure the well-being of the peoples of the state, however, in many instances indigenous 

populations have remained outside this scope of protection. This has largely been due to 

the fact that when permanent sovereignty over natural resources developed into a legal 

principle, indigenous peoples were not regarded to be players in the political world 

community, leaving them outside the scope of a right to self-determination and therefore 

to a sovereignty over natural resources.163 

Furthermore, as permanent sovereignty over natural resources evolved to a principle of 

international law during decolonization when people and the state were regarded as 

synonymous, states were the entities gaining control of natural resources found on state 

territory.164 The problem of treating people and the state as synonymous is, and has been, 

a problem in recognizing permanent sovereignty over natural resources for indigenous 

people. Especially in situations where developmental projects threaten indigenous rights, 

through the right to permanent sovereignty over natural resources, states have failed or 

been unwilling to protect indigenous rights. With the human rights approach to self-

determination and permanent sovereignty over natural resources, it is possible to include 

indigenous people in the discussion as a right-bearer of permanent sovereignty over 

natural resources.  

 

2.2.2 Indigenous Rights to Natural Resources 

 

In the orthodox state-based model of development, the state promotes the economic 

welfare of the state through developmental projects. The economic gains from these 

projects will then be distributed to all nationals, including indigenous communities.165 

However, history has shown that indigenous communities rarely benefit from 

developmental projects. Altering the approach to one of human right, where indigenous 

right to culture is grounded in human dignity, enables indigenous people to better 
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influence their own cultural survival.166 Not only are land and resource rights important 

for their cultural survival, but securing these rights for indigenous peoples is of essence 

also for their physical survival. To achieve this, more is needed than merely identifying 

occupancy. Understanding the relationship between indigenous people and nature; 

understanding their culture and cultural relationship to land is essential.167 Understanding 

the importance of natural resources for their cultural and physical survival is an important 

step in acknowledging their right to permanent sovereignty over natural resources found 

on their ancestral lands. 

As stated above, state sovereignty, and in its extension state permanent sovereignty over 

natural resources, is a key principle in international law. This sovereignty over natural 

resources has been, and still is, one of the primary obstacles to the recognition of 

indigenous rights over land and natural resources. The two rights are often in conflict with 

one another.168 As indigenous people are not considered as ʻpeopleʼ in international law, 

the international community has been slow to recognize indigenous people a right, in the 

first instance, to self-determination and, in the second instance, to ownership over their 

ancestral lands and to permanent sovereignty over natural resources.169 However, as will 

be discussed later in this chapter, connecting permanent sovereignty to human rights gives 

indigenous communities a possibility to address issues connected to the right to own and 

use natural resources found on the land areas they have traditionally owned.170 

Many states oppose the notion of indigenous people having a right to use and exploit 

natural resources found on their ancestral lands fearing this will threat the state’s political 

integrity or negatively affect the political stability in the state. The loss of access to land 

and natural resources and therefore the potential loss of economic value of said resources 

is another fear of states.171 This has led to states using the principle of permanent 

sovereignty over natural resources as a means to hinder indigenous claims over land, 

instead of using it to protect the state from foreign economic control, as it was originally 

meant to be used.172 Several cases of violations of indigenous people’s land and human 
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rights are connected to developmental projects and extractive industries. This indicates 

that indigenous peoples do not only lack a right to participate in decision-making, but that 

use of natural resources has gone against their interests and therefore violated their human 

rights. In other words, the legal prominence of a human right to permanent sovereignty 

over natural resources has been inconsequential in matters related to indigenous people.173 

One of the problems in acknowledging a permanent sovereignty over natural resources to 

indigenous peoples has been the issue of indigenous people’s right to self-determination. 

This issue, on the other hand, is based on the problem of whether they are regarded as a 

ʻpeopleʼ in international law or not. As discussed earlier in this thesis, indigenous people 

have not traditionally been regarded as ʻpeopleʼ in the context of international law. 

However, in recent discussions scholars have argued that the principle of permanent 

sovereignty over natural resources should apply to indigenous people, as they are in a 

similar situation as the colonial people to whom the principle originally applied.174 UN 

Special Rapporteur on Indigenous Issues, in her report on Prevention of Discrimination 

and Protection of Indigenous Peoples: Indigenous Peoples Permanent Sovereignty over 

Natural Resources, compared indigenous people to colonized people. Both are and have 

been unfairly and unequally treated historically, politically and economically. 

Furthermore, the principle of permanent sovereignty over natural resources offers 

protection from this unequal treatment and offers a possibility to improve their right to 

development.175 Additionally, indigenous people, like colonial people, have received an 

unequal distribution of developmental gains.176 

Furthermore, international human rights documents support indigenous people’s right to 

self-determination. Common Article 1(2) affirms a people right to self-determination and 

the Human Rights Committee has regarded indigenous peoples to fall under the scope of 

Common Article 1(2) since 1999.177 The Committee on Economic, Social and Cultural 

Rights has also, especially in its concluding observations, applied the Common Article 
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1(2) and self-determination on indigenous peoples.178 The practice of human rights 

monitoring bodies supports the claim by many legal scholars; that the concept of self-

determination is dynamic and evolves over time, the scope of it differing depending on 

the context.179  

However, even if human rights monitoring bodies have regarded indigenous people to 

have a right to self-determination, indigenous people still struggle to have a right to freely 

dispose of natural resources found on their ancestral lands. One explanation for this is 

that the term permanent sovereignty over natural resources is applied equally to states and 

indigenous peoples. However, to understand the meaning of permanent sovereignty over 

natural resources for indigenous peoples, it is important to understand their relationship 

with nature and natural resources. Access to land and natural resources is important for 

their physical and cultural survival.180 Therefore, for indigenous peoples, recognizing the 

fundamental right to and securing the right over their lands and territories has been one 

of the goals of the contemporary indigenous rights movement.181 Obtaining rights 

connected to land and natural resources shields indigenous people from affronts from the 

state, and secures indigenous rights to culture, religion and traditional means of 

subsistence.182 This is how permanent sovereignty over natural resources ought to be 

understood when discussing it from an indigenous viewpoint; as a right and not under the 

scope of sovereignty. According to Special Rapporteur Daes, sovereignty over natural 

resources for indigenous peoples should be regarded as a legal right to control and manage 

natural resources,183 not connected to rights of statehood. It empowers them to decide 

how natural resources are used.184 It is this form of sovereignty over natural resources 

that is relevant for indigenous peoples; to have the right to participate in the decision-

making of matters relating to the use of natural resources.185  
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Furthermore, through the human rights discourse, the discussion of permanent 

sovereignty over natural resources have received a new focus; on an intrastate dimension 

of the state vis-à-vis historically marginalized communities such as indigenous 

peoples.186 In this intrastate dimension, the question of allocation of natural resources has 

developed from a question of sovereignty to one of culture.187 As already discussed above, 

while the traditional view in international law affirms states to be the entities with 

absolute sovereignty over natural resources, international human rights law places 

limitations on this state sovereignty. It restricts the state use of natural resources, allowing 

people to freely dispose of natural resources.188 As natural resources are important for 

indigenous culture, their ability to freely dispose of natural resources is thus connected to 

the right to culture. Without an access to natural resources, their right to culture is 

violated. Thus, the human right to culture performs an intrastate distributive role.189  

Furthermore, with a cultural attachment to permanent sovereignty over natural resources, 

the principle protects indigenous culturally significant natural resources. Culturally 

significant resources are those resources that indigenous peoples have traditionally used 

for their subsistence, and resources that are important for their cultural, religious and 

spiritual activities. Discussing the topic of permanent sovereignty over natural resources 

from a cultural perspective implies an indigenous right to permanent sovereignty over 

natural resources that are found on their ancestral lands and that are culturally significant 

for them.190 Furthermore, the right to culture is connected human dignity. Depriving a 

person from their right to culture wrongs the person directly, as it undermines his or her 

dignity.191 Therefore, attaching permanent sovereignty over natural resources to the right 

to culture, not only protects the culture of the entire indigenous community, but with the 

connection to human dignity, it offers the individual the protection of one of the most 

fundamental human rights offered in the Universal Declaration of Human Rights.192  

To secure indigenous peoples a permanent sovereignty over natural resources attached to 

the right culture, permanent sovereignty over natural resources should not simply be 
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regarded as a state right, but it should also be shifted to a state obligation.193 As already 

noted, a state has the right to use land and natural resources found on the state territory, 

in line with the traditional view of permanent sovereignty over natural resources as an 

absolute state right. However, a state also has obligations towards its own citizens, and 

i.e. in the case of the Nordic states, this includes the Sami. Connecting permanent 

sovereignty over natural resources to indigenous right to culture shifts permanent 

sovereignty over natural resources from a state right to a state obligation. This supports 

indigenous claims to secure they have access to use natural resources found on their 

ancestral lands. As already mentioned, to protect indigenous culture, their cultural 

integrity and identity, and therefore their cultural survival, it is vital for them to have 

access to natural resources protected.194 In other words, shifting permanent sovereignty 

over natural resources to a state obligation, it not only ensures that resources are used to 

benefit the people, both indigenous and non-indigenous, but it also ensures it is not used 

to cause significant harm to the people.195 States would no longer be able to use permanent 

sovereignty over natural resources as a means of hindering indigenous peoples from 

having a right to natural resources. Instead, it would offer a shield for indigenous peoples 

to use against violations of their rights. Permanent sovereignty over natural resources 

would have the possibility to limit state actions on their ancestral lands and to limit the 

harm caused by developmental projects carried out on these lands. 

However, the international community has been slow to recognize indigenous rights in 

general, with few states accepting a right to ownership of land or even access to natural 

resources found on their ancestral lands.196 Securing permanent sovereignty over natural 

resources for indigenous peoples is therefore a difficult task. Connecting permanent 

sovereignty over natural resources to the right to culture offers indigenous peoples 

another possibility to have their culture protected, as their culture is dependent on natural 

resources. The possibility to connect permanent sovereignty over natural resources to the 

right to culture and how this would have the potential to strengthen the protection of 
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indigenous rights will be discussed in the next chapter in the context of the Sami in the 

Nordic countries. 

 

3 The Sami right to culture and permanent sovereignty over natural resources 

3.1 The Sami culture and their cultural rights 

3.1.1 Background to Sami culture 

 

Indigenous people are not only distinctive as a group concerning their historical 

traditions, identity, language and the religion they share.197 Their relationship with nature 

and natural resources also distinguishes them from non-indigenous people. Land and 

natural resources have a deeper meaning for indigenous people than for non-indigenous 

people. For indigenous people, nature and its resources are more than merely a source of 

economic income. It is connected to their culture, way of life, their cultural identity and 

traditional knowledge and modes of subsistence.198 That is why the protection of 

indigenous territorial rights is essential for indigenous people’s ability to survive as a 

people, for their collective life and activities, their self-government as well as their ability 

to reproduce their culture and to maintain and develop their organizations and productive 

systems.199 In other words, cultural rights protect their way of living. For states to respect 

indigenous cultural rights, the state must respect their distinctive forms of living, 

including the distinctive way of life of indigenous peoples.200 Developmental, extraction 

and exploitation activities are not only a threat to the environment but also for indigenous 

communities worldwide, as these activities are damaging the cultural and physical 

survival of indigenous communities and are affecting indigenous livelihoods, ancestral 

territories and their culture.201 

The Sami, Europe’s only indigenous people, reside in the northern parts of Norway, 

Sweden and Finland, and on the Russian Kola Peninsula. The cultural tradition of Sami 

is the adoption to the Arctic climate and nature and the relationship between man and 
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nature.202 Indigenous people’s relationship with nature is a fundamental aspect of 

indigenous culture. The Sami are no different. Traditional methods of livelihood and use 

of land are integral parts of their culture.203  

The Sami are descendants of the settlers of northern Fenno-Scandinavia, from around 

10 000 years ago. Since the 16th century, the Sami have been forced to “give way” for 

“southern intruders”, as the Nordic countries began to govern Sami homeland as parts of 

their territory. From this point on, Sami culture was slowly deteriorating, as the states 

started implementing policies with the goal to assimilate the Sami culture with the culture 

of the rest of the population.204 After the Second World War, when human rights became 

an integral part of international law, the Sami movement began demanding respect for 

their lives and culture with the establishment of the Saami Council in 1956. The focus of 

the movement was on cultural rights and freedom of movement.205  

The Sami in all three states have a Sami Parliament, which has as their main function the 

promotion of Sami interests, language and culture.206 In Finland, the foundation for the 

protection of Sami culture is based on §17(3) of the Constitution of Finland and their 

constitutional status as an indigenous population. The Sami enjoy cultural autonomy. This 

autonomy is based on §121 of the Constitution. However, this cultural autonomy should 

not be compared to any ordinary autonomy, as the Sami Parliament does not have any 

independent decision-making powers. They merely have the right to participate in 

decision-making and have the right to be consulted.207 

Article 108 of the Constitution of the Kingdom of Norway obligates the state to create 

conditions enabling the Sami to preserve and develop their culture, language and way of 

life. Together with the Act concerning the Sami Parliament and other legal matters 

pertaining to the Sami (or “the Sami Act”), Article 108 of the Constitution creates the 

principal foundation for the state’s Sami policy. In Norway, the Sami Parliament is the 

representative political body of the Sami. Therefore, the Sami Parliament has the right to 

pursue its own policies in Sami issues. The cooperation between the Sami Parliament and 
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the state has changed from hearings to increased consultation and the Sami Parliament 

has strengthened its position at the local level, improving its self-governance.208 This 

cooperation is partially proved by the passing of the Finnmark Act in 2005. The Act, 

setting an example for the other Nordic states, protects the Sami rights to self-

determination and control over natural resources in Finnmark. With the Act, 95 % of the 

land, formerly ʻstate-ownedʼ, was transferred to the Finnmark Estate. Furthermore, with 

the Act, the inhabitants have a better possibility to influence the use of natural resources, 

as the application of the provisions of the Act must be in accordance with ILO Convention 

No. 169. 209 Even if the Act has been criticized for inadequate protection of the rights of 

the East Sami and not protecting the Sami self-determination and right to natural 

resources fully, the Finnmark Act is an important step in securing the right to natural 

resources for the Sami.210 However, even though the Act is an improvement of the Sami 

status, the Act was completed without taking all comments by the Norwegian Sami 

Parliament into account. This shows that, even though Norway has been regarded to have 

the most elaborate Sami Parliament of the three states, national governments do not 

necessarily pay attention to the views of the Sami Parliaments.211 

Out of the Nordic countries, only Sweden has recognized the Sami as a people in its 

national legislation. Chapter 1, §2(6) of the Constitution of the Kingdom of Sweden 

recognizes the Sami as a people and creates an obligation on the state to promote the 

possibility for the Sami to maintain and develop their culture and societies. However, the 

Sami Parliament in Sweden lacks self-governance. The Sami Parliament is in fact a state 

authority. Placed under the Swedish Government it must carry out the policies made by 

the government. In other words, it is expected that the Sami Parliament remains loyal to 

the Swedish government while pursuing its Sami policy.212 The former Special 

Rapporteur on the rights of indigenous peoples expressed in his report his concerns of the 

structure and place of the Swedish Sami Parliament and recommended the state to review 
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its legislation in order for the Sami Parliament to have greater independence from state 

authorities.213  

Not only is the lack of independence of the Sami Parliament a problem in Sweden, but it 

can be argued that the Sami in Sweden have weaker rights than in Finland and Norway. 

Swedish national legislation only acknowledges a right to reindeer herding, not i.e. to 

hunting or fishing.214 Furthermore, the only obligation to consult is found in §5 of the Act 

on Minorities and Minority Languages, and only as a general provision of consultation 

towards all ethnic minorities. No specific duty to consult the Sami is found in national 

legislation. Additionally, this duty to consultation is more of an information exchange 

between the government and the Sami, and not an actual process of consultation.215 The 

Human Rights Committee did express its concern in its seventh concluding observation 

on Sweden on the limited scope of the duty to consult the Sami, especially concerning 

developmental projects.216 

In other words, the function of the Sami Parliament in the three states differ, as does their 

status as a people. Furthermore, as already mentioned, only Norway is a State Party to the 

ILO Convention No. 169. However, in all three states, the Sami have a right to culture, 

protected by the International Covenant on Civil and Political Rights. Furthermore, 

common in all three states is the threat developmental projects pose on the Sami right to 

enjoy their culture.  
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3.1.2 The right to reindeer herding as a part of Sami culture 

 

The Sami depend on nature and natural resources for more than only spiritual and cultural 

reproduction. Reindeer herding, fishing and hunting are important means for subsistence 

for the Sami. They all form integral parts of the Sami culture.217 However, the right to 

reindeer herding differs in the three countries. In Finland, reindeer herding is not 

exclusively a Sami right, even if most of the reindeer within the Sami herding area are 

owned by Sami. In Norway and Sweden, on the other hand, only Sami have the right to 

reindeer herding. In Sweden, the right to reindeer herding is further restricted to 

inhabitants of the 43 Sami villages in the country.218 

Even if reindeer herding is not an exclusive right of the Sami in Finland, it is an integral 

part of their culture, protected both by the Constitution of Finland and through provisions 

found in international human rights law. Protecting the Sami right to reindeer herding is 

therefore an important part in protecting the Sami right to culture.219 Furthermore, 

protecting the Sami possibility to reindeer herding falls under the scope of Common 

Article 1(2) of the ICCPR and ICESCR. The article does not protect a right to subsistence, 

however, it does protect the means for subsistence.220 As reindeer herding is a primary 

means of subsistence for the Sami and not only as a source for food but also for the general 

aspect of their economic, social and cultural rights, the protection of the Sami and reindeer 

herding becomes relevant under Common Article 1(2). The Human Rights Committee 

has, since 1999, regarded indigenous people to fall under the scope of Common Article 

1(2).221 However, even if reindeer herding is an integral part of Sami culture, actions of 

the state have, and still are, hindering their ability to continue reindeer herding. The states’ 

use of land and natural resources, in their capacity as sovereign land owners, have 

continuously triumphed over the Sami right to reindeer herding.222  

The first dispute to be adjudicated internationally is the Alta-controversy from the late 

1970s, discussed before the European Commission of Human Rights. This case is also 
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the basis for the current legal protection of the Sami in Norway.223 The case concerned 

the building of a hydroelectric dam in the Alta river, which runs through central parts of 

Finnmark. Finnmark, especially its inner parts are considered Sami heartland. The 

decision by the Norwegian authorities to build the dam led to massive protests, both in 

the area around the planned project and outside the parliament in Oslo.224 After reframing 

the application as a violation of article 8 of the European Convention of Human Rights 

(instead of article 10, article 13, article 14 and article 1 of protocol 1), the Commission 

noted that although the construction of the dam will constitute an interference of their 

possibilities to reindeer herding, the area is comparatively small in comparison to the 

Sami homeland in Norway. Furthermore, the Commission held that the interference 

experienced by the Sami was justified as it was not only in accordance with law, but also 

necessary in a democratic society, as the building of the dam increases the economic well-

being of the state.225 However, even if the Sami lost the case before the Commission, the 

Alta-controversy brought important changes for the rights and status of the Sami in 

Norway. With the Alta-controversy, the political and legal status of the Sami became a 

part of the national political agenda.226  

Even if the Alta-controversy brought about legal changes in the Norwegian national 

legislation, and the legal position of the Sami has improved in the last few decades, the 

issue of protecting the Sami right to reindeer herding is far from resolved. Especially in 

Finland, where the state owns the land areas traditionally occupied by the Sami, the 

interests of the state continue to prevail over the Sami right to reindeer herding.227 The 

latest threat to Sami culture is the planned new Arctic railway from Rovaniemi, Finland 

to Kirkenes, Norway. This planned railway, planned by the Ministry of Transport and 

Communications in Finland, would run straight through the Sami homeland in Finland. 

Half of the railway would go through areas important for reindeer grazing areas, 

impairing the possibility to continue reindeer herding. This said area has been 

acknowledged as Sami homeland in national legislation (§4 of the Act on the Sami 

Parliament). The Sami fear the railway will affect their livelihood and culture negatively. 

                                                 
223 Koivurova, 2011. pp. 9. 
224 Vik & Semb, 2013. pp. 523. 
225 Case of G. and E. v. Norway, European Commission of Human Rights, Application no. 9278/81 & 

9415/81 (joint), decision 3 October 1983. The Law, para. 2. 
226 Vik & Semb, 2013. pp. 524. 
227 Heinämäki, 2017. pp. 60. 



Karin Backman 

41 

 

The President of the Sami Parliament in Finland states her concerns about the railway; it 

risks of putting the culture of the Sami to the brink of extinction.228 

The plan for the Arctic railway originates from the Finnish Ministry of Transport and 

Communication, however, the Norwegian Transport Minister has not opposed the 

planned railway. On the contrary, he has expressed his wishes to continue with the work 

for a railway route from Rovaniemi to Kirkenes.229 The Saami Council has condemned 

the project, urging Finland and Norway to revise its decision and conduct an assessment 

of the economic, social, cultural and environmental impacts the railway has on the Sami. 

Furthermore, the Saami Council urges Finland and Norway to carry out consultation with 

relevant Sami rights-holders and the Sami Parliaments in Finland and Norway, to ensure 

the free, prior and informed consent of the Sami.230 

Not only does this planned Arctic railway risk of hindering the possibility for the Sami to 

continue with reindeer herding, the decision-making process violates Sami procedural 

rights. The Sami were made aware of the different possible routes for the railway, 

however, the final decision that it would run between Rovaniemi and Kirkenes was done 

without consulting the Sami.231 To date of writing this thesis, there has been no final 

decisions concerning the railway. A report by the Finnish-Norwegian working group was 

released in February 2019. The working group did not find further measure promoting 

the railway, and neither in Finland nor in Norway has there been political decisions made 

to continue the construction of the railway.232 However, while there has been no final 

decision on the railway, the Regional Council of Lapland has stated its intension of 

including the possibility of an Arctic railway in its regional land use plan.233 

The fact that the railway has been and still is a possibility, shows that the same problems 

are visible in the 21st century, that were in the 1970s. There has been improvement in the 

international protection of indigenous rights, however, the problem has not been erased. 

The Sami still struggle to have their right to reindeer herding respected and protected. 
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More importantly, these decisions were made without their consent. As land and natural 

resources are essential for protecting their culture, and states have an obligation to protect 

indigenous culture, the failure by the state authorities to include the Sami in decision-

making and ignoring the duty to consult, only shows that improvements are still needed.  

 

3.1.3 The right to fishing as a part of Sami culture 

 

Fishing, similarly as reindeer herding, is an integral part of Sami culture. This has been 

affirmed by the Human Rights Committee, which stated in its General Comment No. 23 

that especially concerning indigenous people, culture may be associated with the use of 

land resources, i.e. reindeer herding and fishing.234 Moreover, similarly as with reindeer 

herding, the Sami right to fishing has been and still is threatened by state actions. Here, 

instead of only using economic well-being as an argument for limiting the Sami right to 

fish, states have also used the protection of biological diversity as a way of limiting the 

Sami right to fish. 

Nationally, in Finland, the Constitutional right to culture and international protection of 

Sami cultural rights is not visible in the current Fishing Act.235 The Sami Parliament has 

issued a report by the request of the Ministry of Agriculture and Forestry, concerning 

changes to the current Fishing Act. In the view of the Sami Parliament, the Fishing Act 

ought to be changed in order to include Sami residing in the municipality of Sodankylä, 

so as they may also practice fishing free of charge.236 Not only does the Sami Parliament 

find the Fishing Act to be contrary to their rights as an indigenous people, but national 

courts support this view. In a recent decision by the District Court of Lappi, charges 

against members of the Sami community were dropped as the Court found that the Fishing 

Act is not in accordance with international legal provisions protecting their culture and 

with their constitutional rights.237 The case, however, remains unresolved as the District 
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Prosecutor has appealed the judgement by the District Court of Lappi to the Supreme 

Court.238 

The problem of protecting the right to fish is not only a national problem in Finland, but 

bilaterally between Finland and Norway as well. In 2016, Finland and Norway signed the 

Tana river agreement, concerning fishing of salmon in the Tana river, which runs along 

the border between the two states. The agreement entered into force in 2017. The 

objective of the agreement is to limit fishing in the area in order to preserve the salmon 

stock for future generations.239 This has caused opposition from different stances. Private 

entrepreneurs are upset as the agreement may cause a loss of income due to a possible 

decline in tourism. For the Sami, the new agreement means more than a loss of income. 

Fishing has a deeper, cultural meaning for both the local Sami and other Sami not 

permanently living in the area. It has cultural value for them and is a part of their cultural 

identity. With the agreement, the Sami traditional method of fishing is the method which 

will be limited the most. According to the Ministry of Agriculture and Forestry, this 

method is the most effective and therefore the use of it should be limited the most. Some 

from the Sami community regard the agreement to allow the state to remove the Sami 

collective rights from them and onto the state instead.240 With the Tana river agreement, 

Sami traditional methods of fishing were restricted with 80 %, while other methods of 

fishing were restricted considerably less.241 The situation at the Tana river has caused a 

legal dispute between the Sami and state authorities, with the Sami fighting for their right 

to fish as a part of their culture, and the state to conserve the salmon stock. However, 

paradoxically, the state action has promoted sport fishing.242 The purpose with the rights 

of the Sami are to create equality, to protect their indigenous culture for present and future 

generations.243 Limiting their possibility to fish, while simultaneously promoting sport 

fishing, does not create equality.  
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Furthermore, not only do the states promote other forms of fishing over the right of the 

Sami while using nature conservation as an argument for the need of the agreement, the 

Sami traditional methods of subsistence are, in fact, in need of conservation and 

protection as well. A working group appointed by the Ministry of Environment in Finland 

has stated its concern over the threat of extinction the Sami traditional methods of fishing 

are facing. Furthermore, the Sami traditional method of fishing is under the scope of 

protection of the Convention on Biological Diversity.244 The Convention on Biological 

Diversity (CBD) recognises indigenous peoples as special rights-holders and therefore 

acknowledges the importance of indigenous traditional knowledge and their role of 

participation in nature conservation. Article 8(j) of the CBD links the traditional way of 

life of indigenous peoples and the sustainable use and conservation of natural resources, 

forming the basis for the protection of indigenous peoples under the CBD.245 Together 

with article 10(c), the CBD recognizes the right of indigenous peoples to continue the use 

of natural resources in accordance with traditional sustainable practices.246 Furthermore, 

Principle 22 of Agenda 21 (that is, the UN plan for sustainable development) recognizes 

indigenous peoples as distinct social partners in achieving sustainable development while 

emphasizing the unique value of their traditional culture and way of life. 

Additionally, similarly as with the Alta-controversy and the Arctic railway, the authorities 

failed to comply with their duty to consult the Sami over the Tana river agreement. The 

decision was made bilaterally between the state authorities, without any meaningful input 

from the Sami Parliaments of Finland and Norway.247 As a consequence, the Sami 

Parliament in Finland complained about the conduct of the Ministry of Agriculture and 

Forestry to the Chancellor of Justice. According to the Sami Parliament, the obligation to 

consult according to §9 of the Act on the Sami Parliament was not followed in due 

process. The Ministry of Agriculture and Forestry should have included the Sami 

Parliament in the negotiation process, and the negotiation should have been held so that 

the Sami Parliament would have had an actual possibility to influence the content of the 

agreement.248 The Chancellor of Justice stated that the Ministry of Agriculture and 

                                                 
244 Biologista monimuotoisuutta koskevan yleissopimuksen alkuperäiskansojen perinnetietoa käsittelevän 

artikla 8j:n kansallisen asiantuntijatyöryhmän loppuraportti, kesäkuu 2011. pp. 13. 
245 Heinämäki & Kirchner, 2017. pp. 257. 
246 Ibid. pp. 258. 
247 Enyew, 2017. pp. 239. 
248 Heinämäki, 2017. pp. 75.  



Karin Backman 

45 

 

Forestry has neglected to consult the Sami Parliament in a manner consistent with the 

provisions of §9 of the Act on the Sami Parliament. Furthermore, the conduct by the 

Ministry is not consistent with the principle of good governance.249 

In other words, the violation of Sami rights is not simply an occurrence from the past. 

The Nordic states still fail to protect Sami cultural rights. As with many indigenous 

populations, this is largely due to developmental projects occurring on their ancestral 

lands, but also environmental protection has been used to violate Sami cultural rights. In 

the case of the Sami and especially in Finland, the problem is that the Sami ancestral lands 

are state-owned, thus acknowledging that the state is the right-holder of permanent 

sovereignty over natural resources. Furthermore, the Sami do not have a right to self-

determination.  

While they ought to have a right to participate in decision-making and be consulted with, 

the cases of the Tana river agreement and the Arctic railway prove that the Sami are 

struggling to have these rights respected by state authorities. Lacking the right to self-

determination, the following chapter will discuss the possibility for the Sami to have 

permanent sovereignty over natural resources if it was regarded in the context of culture 

instead of self-determination, and how probable it is to implement this in practice. 

 

3.2 Permanent sovereignty over natural resources as a cultural right for the Sami 

 

The current legal status of the Sami, at its best, offers the Sami a right to pursue their own 

policies, as the situation is in Norway. At worst, the representative body for the Sami is a 

state authority, as is the case in Sweden. The Sami do not enjoy full self-determination of 

their internal affairs in any of the three Nordic states. This has made it possible for the 

states to allow for situations where the Sami rights have been violated. 

The European Commission on Human Rights held in the Alta-controversy that there was 

no violation of the right of Article 8 of the European Convention of Human Rights. The 

Commission regarded the state action to be necessary in a democratic society, as the 
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reason for the construction of the dam was the economic well-being of the state.250 

Violations of Sami rights have often fallen under this premise; the projects improves the 

economic well-being of the state and simultaneously, the project does not completely 

hinder the possibility for the Sami to use their traditional methods of subsistence. 

Therefore, it does not constitute a violation of their human rights.251 However, human life 

extends beyond wealth maximization.252 It concerns living a dignified life, alone or 

together with others. Furthermore, it comes down to equal opportunities, and equal 

treatment. The purpose with the contemporary indigenous movement is to earn respect 

for their rights, to right the wrongs they have faced and to protect the survival of their 

culture. This is also the reason many indigenous people seek self-determination; not to 

secede and create their own state but merely to have their human rights protected and 

respected.253 In other words, the purpose with indigenous rights it to protect and preserve 

their culture.254 It concerns offering the same kind of protection for indigenous cultures 

that are taken for granted for non-indigenous cultures.255 After all, protecting the rights 

of the Sami, and indigenous peoples in general, is not about weakening the rights of 

others. It concerns equal treatment through a cultural lens.256  

Even if the Alta-controversy brought about important policy changes in Norway, and the 

situation in Norway has improved, it has not stopped violations of Sami rights from 

occurring. Norway is a party to both the Tana river agreement and the planned Arctic 

railway. In other words, even if Norway has been regarded to be a forerunner for 

protection Sami rights in the Nordic states and is the only Nordic state to be a State Party 

to the ILO Convention 169, Norway has still participated in violating Sami rights. 

With the Finnmark Act, Norway did take a step to improve the situation for the Sami, to 

enable the Sami to better influence the use of natural resources found in Finnmark. 

However, the situation is still far from perfect. The Sami still lack title to their ancestral 

lands. One problem the Sami face in having title over their ancestral lands is a cultural 
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difference between the Sami and the three states concerning procedural matters; the Sami 

have not held written registers over owners of their ancestral lands. The Sami have 

historically acknowledged land areas orally, not in writing. Therefore, the Sami have not 

documented their movements, thus lacking written confirmation of their ancestral areas. 

Swedish courts, for instance, have placed the burden of proof in reindeer grazing dispute 

cases on the Sami to produce documents proving certain areas have in fact traditionally 

been used for reindeer grazing.257 A similar problem was faced in the Alta controversy; 

it was possible for the state to violate their rights as the Sami lacked formal title to the 

lands, even though they are the historical owners of said land areas.258 In Finland, over 

90 % of the Sami ancestral lands is owned by the state and under the control of the 

Metsähallitus (a state-run enterprise which has the task of managing state-owned 

lands).259 Recognizing ownership of their ancestral lands has, besides the lack of written 

documents provided by the Sami, been problematic as international law does not 

acknowledge a right of ownership over land. Article 14 of the ILO Convention No. 169 

mentions that indigenous lands they have traditionally occupied ought to be recognized, 

and Article 15 mentions that indigenous right to natural resources shall be safeguarded. 

The convention does not, however, acknowledge indigenous people an explicit right to 

their ancestral lands. Additionally, there are no provisions in the UN Declaration on the 

Rights of Indigenous Peoples of a right to ownership over their ancestral lands.260 

Especially the failure of the ILO Convention No. 169 to recognize an explicit right to 

ownership has been the cause of criticism by many indigenous people.261 Insufficient 

international protection of a right to ownership of their ancestral lands has further 

impaired the national recognition of ownership. National failure to recognize title over 

their ancestral lands creates uncertainties for indigenous peoples.262 The situation for the 

Sami is no different. Even if the situation for them has improved, the case of the Arctic 

railway is proof that their rights are not secure, and that the Sami are, in fact, at the mercy 

of the state.  
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Even if the Sami lack title over their ancestral lands, the state does have a duty to respect 

the human rights of its citizens, as well as a duty to protect individuals from human rights 

violations caused by state authorities and third parties.263 As the Sami do not have self-

determination, and do not form an independent state, the Nordic states are obliged to 

protect the rights of the Sami. The culture of the Sami, as the culture of other indigenous 

people, is closely linked to the use of land and natural resources. From a human rights 

point of view, the culture of the Sami cannot be fully protected without securing them an 

access to land and natural resources.264 Sami culture has a strong dependency on nature 

and natural resources. As already mentioned, fishing, hunting and reindeer herding are 

integral parts of Sami culture. The fact that reindeer herding is an important of Sami 

culture has been affirmed by the Human Rights Committee.265 However, this has not 

ended the threats towards their culture and cultural rights. 

The Sami lack of title over their ancestral lands is closely linked to their lack of self-

determination. As discussed earlier, permanent sovereignty over natural resources has 

been regarded to fall under the scope of the right to self-determination. Therefore, as the 

Sami lack self-determination, they thus lack permanent sovereignty over natural 

resources. The Sami have not only struggled to have a permanent sovereignty over natural 

resources afforded them, but they have struggled to have merely an access to natural 

resources, the case of the Tana river agreement demonstrating this.  

As already mentioned, the Sami in Finland enjoy cultural autonomy. According to a 

Swedish governmental investigation on the possibility of a Sami self-determination, it 

was proposed that the Sami self-determination ought to be limited to a cultural self-

determination, similar as the cultural autonomy in Finland. 266 As the discussion of 

permanent sovereignty over natural resources is present once again, with the focus on 

indigenous peoples and as a question of culture instead of sovereignty,267 the view of a 

cultural autonomy may have its advantages. Sami culture is not only connected to their 

religion and traditions, but also to their economic and social institutions. Furthermore, 
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cultural autonomy is an important collective right and may be claimed to defend the 

cultural survival of indigenous people.268 Traditional methods of subsistence are an 

integral part of their culture, their identity both as individuals and collectively, and for 

their economic income.269 The current notion of cultural autonomy is that it does not 

strongly enough protect the rights of the Sami as it does not infer any decision-making 

powers to the them.270 However, cultural rights create obligations on states to respect 

indigenous traditions and customs, obliging states to alter administrative and legislation 

to respect and protect indigenous customary regimes.271 If culture is discussed from the 

viewpoint of its connection to these customary and social institutions, a cultural autonomy 

with the task of protecting the cultural survival of the Sami may have its advantages when 

discussing indigenous right to permanent sovereignty over natural resources. Thus, 

cultural autonomy may be used to argue for the Sami to be the right-holders of permanent 

sovereignty over natural resources found on their ancestral lands. In arguing for a Sami 

right to permanent sovereignty over natural resources connected to the right to culture, 

arguments are found both international human rights law and national court decisions. As 

will be discussed below, ironically, the Tana river agreement, which at its outset limits 

Sami rights, can be used to argue for a permanent sovereignty over natural resources for 

the Sami. 

Indigenous peoples right over their natural resources is based on the Common Article 

1(2) of the ICCPR and ICESCR.272 Furthermore, as it protects a means of subsistence, 

under which fishing and reindeer herding fall, the protection under the Common Article 

1(2) becomes relevant for the Sami in the protection of their culture as well. The Human 

Rights Committee has, since 1999, regarded indigenous people to fall under the scope of 

the Common Article 1(2) of the two international covenants.273 That this includes the 

Sami was reinforced by the Committee in its Concluding Observations on the fourth 

periodic review of Norway, where, the Committee expressed that it expects Norway to 
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report on the Sami right to self-determination under Common Article 1(2).274 As 

permanent sovereignty over natural resources is a defining aspect of self-determination, 

it can be argued that permanent sovereignty over natural resources falls under the scope 

of Common Article 1(2). As the Human Rights Committee has regarded the Sami to fall 

under the scope of Common Article 1(2), and permanent sovereignty over natural 

resources is a defining aspect of self-determination, it can be argued that the Sami have a 

right to permanent sovereignty over natural resources under Common Article 1(2).  

However, as discussed earlier, one of the problems with securing permanent sovereignty 

over natural resources to indigenous peoples is the use of the word ̒ sovereigntyʼ. To avoid 

this, when discussing indigenous permanent sovereignty over natural resources, 

permanent sovereignty over natural resources ought to be discussed as a right protecting 

indigenous cultural survival, through effective participation in the decision-making of the 

use of natural resources. The connection to the right to culture creates an argument for 

the Sami to protect their right to culture and culturally significant resources under the 

premise of permanent sovereignty over natural resources.  

Protecting the Sami right to culture protects their access to natural resources. The Tana 

river agreement, at its outset, does the opposite. Changing the agreement requires Finland 

and Norway to be politically willing to do so. However, even with the agreement still in 

force, the Sami have the possibility to have their right to fish protected through the 

agreement, even though it is supposed to limit it. In a recent case before the District Court 

of Lappi, four Sami were charged with unauthorized fishing in the two rivers Vetsijoki 

and Utsjoki.  Both rivers connect to the Tana river. The Court found that with the human 

rights obligations in force, that is, article 27 of the ICCPR and the Common Article 1(2) 

of the ICCPR and ICESCR, the restrictions imposed by the national Fishing Act and the 

Tana river agreement are not compatible with Finland’s human rights obligations. 

Furthermore, as the Tana river agreement recognizes the rights of the Sami as an 

indigenous people and the meaning natural resources have for the Sami to sustain their 

culture, in the Court’s view, the agreement in fact protects the Sami right to fish instead 

of limiting it. Therefore, the Court dismissed all the charges.275 From the decision of the 
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Court, it can be noticed that even an agreement that at its first instances violates the Sami 

right to culture has the possibility to protect their culture. Through recognizing the Sami 

as an indigenous people and recognizing a constitutional right to culture, the states 

acknowledge a duty to protect the Sami right to culture. Furthermore, this protection 

extends to natural resources. In other words, the resources, in this case salmon, are 

culturally significant natural resources. As discussed earlier in this thesis, culturally 

significant resources are inherently connected with the right to enjoy culture. If permanent 

sovereignty over natural resources is connected to culture, any resources that are 

culturally significant falls under the scope of permanent sovereignty over natural 

resources. Thus, the Tana river agreement in fact protects Sami culturally significant 

resources, and therefore a cultural right to permanent sovereignty over natural resources. 

The states used the conservation of the salmon stock in the Tana river as a basis for the 

agreement. Their argument for the necessity of the agreement is to keep the salmon stock 

viable for future generations. Thus, the case of the Tana river agreement concerns the 

interplay of nature conservation and the human right to culture. In cases where nature 

conservation has an impact on local communities, such as indigenous peoples, the rights 

of the group affected must be weighed against the general interest of the society. 276 

However, what complicates the discussion is that nature conservation in Finland is not a 

general interest of the society but a constitutional right. §20(1) of the Constitution protects 

the nature, environment and biodiversity, and a responsibility of everyone. Thus, the 

protection of the salmon stock in the Tana river is a responsibility of the Sami as well. 

However, §20(2) continues to place an obligation on public authorities to guarantee 

everyone has the possibility to influence in the decision-making of matters relating to 

their living environment.  As already discussed, the indigenous permanent sovereignty 

over natural resources ought to be regarded not as a sovereignty right but a right to 

participate in the decision-making of the use of natural resources. Thus, it can be argued 

that §20 of the Constitution supports the Sami permanent sovereignty over natural 

resources.   

Furthermore, the Convention on Biological Diversity offers the Sami protection of natural 

resources important for their culture. As the governments of Finland and Norway based 
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the agreement on, among others, the CBD, the case is no longer simply nature 

conservation versus a human right as the CBD also protects indigenous peoples. Thus, 

the Sami cultural rights are protected by the CBD, and therefore, their right to fishing is 

also protected by the same convention. In other words, the CBD protects both the nature 

and the Sami. The case is therefore no longer solely a case of nature conservation versus 

a right. It concerns the conservation of two interests; nature and traditional methods of 

subsistence, both in need of protection and both protected by the same convention.  

The need for nature conservation cannot be disputed. If there is no salmon in the Tana 

river, future generations of Sami will not be able to practice fishing in the river. However, 

the problem with the agreement is not the need for conservation of the salmon stock, it is 

the disproportional prohibition of fishing, with the Sami traditional methods being 

restricted more than other methods. The reasoning by the states was that the Sami 

traditional methods are more effective.277 However, simultaneously, the working group 

appointed by the Ministry of Environment in Finland stated its concern over the threat 

posed on Sami traditional methods of subsistence.278 Nature conservation is important for 

future generations; however, this should not be done by the expense on a cultural method 

which is threatened to become extinct. A balance between the protection of both ought to 

be found. For this reason, it is important to bring the topic of permanent sovereignty over 

natural resources to the surface once more. The cultural aspect of permanent sovereignty 

over natural resources seeks to find the appropriate balance between developmental 

projects and the protection of peoples claims and their rights.279 The Tana river agreement 

does not concern a developmental project as such; however, the agreement has 

encouraged sport fishing. Developmental projects encourage economic well-being of the 

state. Encouraging private economic gain encourages the overall economic well-being, 

thus creating a similarity between developmental projects and in this case, sport fishing. 

In other words, the agreement promotes economic gain over the protection of human 

rights. With this aspect, the agreement no longer has nature conservation as its only 
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interest. It also includes an economic interest, thus making it a case of an economic 

interest versus a human right.  

If the case is formulated in this manner, case law from the Human Rights Committee and 

Article 27 of the ICCPR becomes relevant. As already discussed, while not finding a 

violation in the (Ilmari) Länsman case, the Committee did point out that when it comes 

to developmental and economic activities, the freedom of states to decide is not based on 

a margin of appreciation but by reference to state obligations under Article 27. The state 

cannot deem all activities as necessary. The Committee pointed out that developmental 

activities may amount to a denial of the right to culture if it threatens the sustainability of 

a traditional livelihood.280 Furthermore, the Committee held in the case of Kitok v. Sweden 

that while normally the regulation of an economic activity is a state matter, this is not 

applicable in cases where a minority’s right to culture is at stake. In situations where an 

economic activity is an essential part of culture, it falls under the scope of Article 27.281 

It is thus clear that the Tana river agreement falls under the scope of Article 27.  

Both the President of the Sami Parliament in Finland and the working group appointed 

by the Ministry of Forestry and Agriculture have expressed their concern of the threat of 

extinction of Sami traditional methods of fishing are facing, and the negative impact on 

the survival of this the Tana river agreement is causing. Even if the Human Rights 

Committee has failed to protect Sami rights in the past, it does not remove state 

obligations to protect the Sami right to culture under Article 27. Furthermore, while 

international treaty monitoring bodies may have failed to protect Sami rights in the past, 

national courts have succeeded. In the case of illegal fishing, the District Court of Lappi 

found that the restriction of fishing for the Sami is contrary to the protection under Article 

27. Thus, in the Court’s view, limiting the Sami right to fish is not compatible under 

international human rights law and violating the Sami right to culture under Article 27.282 
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However, as the case has been appealed to the Supreme Court, the final legal view 

remains to unanswered.283 

Discussing the Tana river agreement under the premise of economic gain versus a human 

right to culture, not only does the agreement highlight the violations of the Sami right to 

culture, it can also be used to argue for a cultural right to permanent sovereignty over 

natural resources. Thus, the topic becomes that of a state permanent sovereignty over 

natural resources versus cultural permanent sovereignty over natural resources. When 

discussing the topic under this premise, it must be acknowledged that according to the 

traditional view of international law, states remain the entities with unlimited sovereignty. 

This is also recognized in the Convention on Biological Diversity, as it recognizes state 

sovereignty to exploit natural resources.284 However, experts have pointed out that this 

sovereignty must be exercised in accordance with both nature conservation and 

international human rights law.285 This is supported by the Committee on the Elimination 

of Racial Discrimination, which held in its concluding observations of Indonesia that state 

use of natural resources must be consistent with the rights of indigenous peoples.286 In 

other words, state sovereignty does not justify environmental degradation or human rights 

violations.287 Thus, the Convention itself sets limits on state actions. This argues for the 

shift of permanent sovereignty over natural resources from a state right to a state 

obligation. To shift permanent sovereignty over natural resources from a state right to a 

state obligation, it ensures that people benefit from resource extraction, not only the 

government. Furthermore, it also ensures that permanent sovereignty over natural 

resources is not used to cause significant harm to people.288 In other words, the shift from 

a state right to a state obligation would ensure that state permanent sovereignty over 

natural resources  is not used to cause environmental harm or human rights violations. As 

Principle 22 of Agenda 21 states, indigenous peoples ought to be recognized as distinct 

social partners in achieving sustainable development. If permanent sovereignty over 
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natural resources were to entail an obligation on states, in the case of the Tana river 

agreement, state authorities of Finland and Norway would have had an obligation to, 

through cooperation with the Sami, reach an agreement that protects the salmon stock in 

the Tana river and the traditional methods of subsistence of the Sami. This would ensure 

that the Sami benefit from natural resources and that the agreement could not be used to 

cause harm or violations of their rights. It would protect their culture and cultural survival, 

which is the purpose of securing a culturally based permanent sovereignty over natural 

resources for indigenous people. 

Furthermore, the clash between the state right to exclusively govern its territory, maritime 

area and airspace and the state obligation towards its citizens in the case of the Tana river 

agreement argues for permanent sovereignty over natural resources to be shifted from a 

state right to also be regarded as a state obligation. As the Sami do not own their ancestral 

lands and therefore do not have exclusive right to natural resources found on these areas, 

and they are not afforded self-determination, states do still enjoy the right to exclusively 

govern their territories. However, as sovereignty in itself also includes an obligation on 

states towards its citizens, state sovereignty demands respect for indigenous rights. In 

acknowledging the rights of the Sami as an indigenous people in the Tana river agreement 

and basing the agreement on the Convention on Biological Diversity, the states 

acknowledge their obligation to protect the Sami as citizens of the state. This 

acknowledgment of their obligation to protect the Sami as an indigenous people can be 

used as an argument for shifting permanent sovereignty over natural resources from a 

state right to a state obligation.   

The provisions of the protection of indigenous people in the Convention of Biological 

Diversity and the acknowledgment of the Sami indigenous rights in the Tana river 

agreement argue for a right to culturally significant natural resources. The endorsement 

of this by the District Court of Lappi argues for their legal right to enjoy their culture, and 

for the access to culturally significant resources. Linking this right to culture, to the right 

to control, use and manage natural resources found on their ancestral lands to protecting 

their cultural survival argues for a shift of permanent sovereignty over natural resources 

from a state right to a state obligation. If shifted from a state right to a state obligation, 

the Sami may protect culturally significant resources, empowering them to protect their 

own culture and cultural survival. Furthermore, when the discussion is shifted to 
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discussing a right, a right to protect their culture, it argues for a Sami cultural right to 

permanent sovereignty over natural resources. This cultural viewpoint to permanent 

sovereignty over natural resources enables the Sami to protect natural resources that are 

essential for maintaining their culture and ensuring their cultural survival to future 

generations. As culture and natural resources are essential for their survival as a people, 

the cultural autonomy they have in Finland, and which has been proposed for the Sami in 

Sweden as well, may protect more than has been previously thought. A cultural 

autonomy, protecting cultural interests, may in fact argue for a cultural permanent 

sovereignty over natural resources. This cultural permanent sovereignty over natural 

resources protects more than just natural resources; it protects their human rights and their 

human dignity.289  

However, even if there are legal provision, both in national and international law, for the 

Sami to have a right to permanent sovereignty over natural resources, the political 

willingness of the states still hinders the Sami from acquiring a right to permanent 

sovereignty over natural resources. The approach to simply alter the discussion from self-

determination to culture, from a state right to a state obligation, from sovereignty to right, 

does not automatically afford them permanent sovereignty over natural resources. Even 

with a new focus of permanent sovereignty over natural resources, the principle is still 

attached to decolonization, self-determination and state secession. Merely changing the 

word ʻsovereigntyʼ to a right to culture will not erase the connotation permanent 

sovereignty has to the right to self-determination. In order to secure an access to natural 

resources for the Sami, another approach is required. 

Besides the right to enjoy their culture and way of life, the Sami have a right to participate 

in decision-making and the right to be consulted in matters related to their lives and 

culture. However, as the cases with the Tana river agreement and the planned Arctic 

railway show, these procedural rights do not sufficiently protect the Sami a right to enjoy 

their culture. Without self-determination to decide upon internal matters and a permanent 

sovereignty over natural resources, the Sami are left vulnerable for state violations of their 

cultural rights. As indigenous permanent sovereignty over natural resources concerns the 

right to participation in the decision-making of the use of natural resources, another option 
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for the protection of their access to natural resources becomes relevant. With the evolving 

principle of free, prior and informed consent the Sami have another approach to protect 

their culture and cultural rights.  

 

4 Free, Prior and Informed Consent 

4.1 Free, Prior and Informed Consent as a process 

4.1.1 Background to the concept of free, prior and informed consent  

 

Securing the Sami a right to permanent sovereignty over natural resources is a difficult 

task. Even though international human rights law acknowledges people as right-bearers 

of the right, shifting it from an absolute state right to a right of indigenous people has 

been problematic, even if indigenous people were to be regarded as ʻpeopleʼ in 

international law. Furthermore, even with a shift to a cultural perspective, permanent 

sovereignty over natural resources is too embedded in the right to self-determination for 

states to acknowledge such a right to indigenous people. As has been discussed, one of 

the main reasons for the difficulty in securing a permanent sovereignty over natural 

resources for indigenous people is the economic question. States wish to increase the 

economic well-being of the state and therefore do not wish to surrender their permanent 

sovereignty over natural resources and stop developmental projects from taking place on 

indigenous ancestral lands. Furthermore, states fear the loss of economic gain these 

developmental projects may offer the state, thus being politically unwilling to 

acknowledge to the Sami a permanent sovereignty over natural resources. Even UN and 

regional human rights treaty bodies have failed to regard developmental projects as 

constituting violation of Sami rights, as is evident from the (Ilmari) Länsman case and 

the Alta-controversy. In other words, with a lack of political willingness in the Nordic 

states to acknowledge the Sami a right to self-determination and permanent sovereignty 

over natural resources, the Sami have failed to acquire one. Still, securing indigenous 

people the means to influence their own lives and cultures is an important task in 

international human rights law. 
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The Sami culture is closely related to the use of land and natural resources. From a human 

rights perspective, the Sami culture cannot be fully protected without protecting the 

access to natural resources. That is why the right to participation in matters relating to 

their life and culture is important.290 The right to participation in decision-making and the 

right to be consulted is connected to the right to self-determination, thus falling under the 

scope of Common Article 1(2). Indigenous people have a right to participate and be 

consulted with in political, economic, social and cultural questions of the state, and in 

questions related to their ancestral lands and access to natural resources.291 Both the ILO 

Convention No. 169 and the UN Declaration on the Rights of Indigenous Peoples place 

obligations on states to consult indigenous people in any activities that may affect their 

lives and to facilitate their participation in decision-making.292 Together with the 

obligation of systematic government action securing indigenous rights, the rights to 

participation and consultation form the basic pillars of ILO Convention No. 169.293 

However, the right to participation has proven itself inadequate. The Sami in Finland have 

a right to participation and the right to be consulted, both are provided to them in national 

law (§9 of the Act on the Sami Parliament). Still, state authorities have in both the Tana 

river agreement and the Arctic railway disregarded this right and allowed for projects or 

situations where the Sami cultural rights are violated. The lack of proper consultation 

between the Sami and state authorities in Finland and Norway has been one of the many 

problems in these two cases.  

In the last decades, the indigenous rights discourse has built on two premises. First, 

indigenous peoples ought to have a right to participation in decision-making and 

maintaining their own societies, which is connected to the right of self-determination. 

Second, past and ongoing violations of their rights ought to be rectified.294 For indigenous 

people, the right to participation in decision-making is an important tool for the protection 

of their cultural rights.295 The right to be consulted with is a specific right in international 

law granted to indigenous people and the state obligation to consult prior to legislative, 
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administrative or political measures that affect indigenous lives is firmly established in 

international law.296 However, even if these two rights are firmly established in 

international law, they have proved themselves insufficient. The cases of the Tana river 

agreement and the Artic railway show that it has been possible for state authorities to 

evade their duty to consult the Sami and the Sami right to participation in decision-

making. For instance, in the Arctic railway case, the Sami Parliament in Finland was 

consulted with about the different possible routes for the railway. However, the final 

decision of the route was decided without the presence of a Sami representative.297 The 

state did consult the Sami, thus arguing they had fulfilled their duty to consult the Sami. 

However, the state authorities did not consult the Sami on all relevant matters, thus 

creating a violation of their right to be consulted, as will be further elaborated below.  

Furthermore, there are no provisions on the outcome of the consultation. In the case of 

(Ilmari) Länsman et.al. v. Finland, the Human Rights Committee was unable to find a 

violation of Article 27 as the applicants had been consulted with.298 In other words, it 

seems that as long as the state has consulted the Sami, their duty to consult is regarded to 

be fulfilled, even if the activity in question might hinder the Sami to enjoy their culture. 

To empower the Sami, and indigenous people overall, a stronger means of securing their 

rights is needed than merely a right to participation and consultation. To empower the 

Sami, they ought to have the possibility to influence developmental activities taking place 

on their ancestral lands. The most straight-forward process to achieve this is through the 

implementation of the principle of free, prior and informed consent.299 

As developmental projects threaten indigenous people’s capacity to pursue their 

economic, social and cultural development, the duty to consult falls under the scope of 

Common Article 1(2).300  The principle of free, prior and informed consent is an extension 

to the duty to consult.301 Thus, the principle of free, prior and informed consent is a direct 

application to their right to freely dispose of their natural resources,302 in accordance with 
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Common Article 1(2). The principle of free, prior and informed consent is a tool in 

international human rights law which is gaining more attention for the recognition and 

application of indigenous rights.303 The process of free, prior and informed consent is a 

process through which indigenous peoples may safeguard their own interests. Most 

importantly, with the principle of free, prior and informed consent indigenous people may 

protect their own culture and cultural survival in the context of developmental projects.304  

The principle of free, prior and informed consent is fundamental for securing indigenous 

self-determination. It is not a right in itself, but a mechanism through which indigenous 

people may secure their right to self-determination and in extension to a right permanent 

sovereignty over natural resources.305 Through free, prior and informed consent, 

indigenous peoples have the possibility to live by their own traditions and customs, to 

choose their way of life and, most importantly, to protect their culture and way of life.306 

In other words, free, prior and informed consent allows indigenous communities to 

protect their right to own, use and control natural resources found on their ancestral lands, 

and therefore, to protect their culture and cultural survival.307 It is therefore of great 

importance for indigenous people.308  

Free, prior and informed consent is explained followingly: First, the concept ʻfreeʼ 

implies that no coercion or manipulation should take place. Second, the concept ʻpriorʼ 

implies that states should seek the consent of indigenous peoples sufficiently in advance, 

and reserve adequate time for these processes to take place. Third, with ʻinformedʼ it is 

implied that indigenous peoples ought to have access to information concerning the 

proposed project, i.e. the nature, size, scope and reasons for the project, and preliminary 

information of its economic, social, cultural and economic impacts, in a language they 

understand. Lastly, ʻconsentʼ means it should be intended as a process of consultation in 

good faith and with the participation of indigenous peoples guaranteed.309 
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For indigenous peoples, it is their special relationship with nature and natural resources 

and the marginalization they have faced which is the reason for a special right to free, 

prior and informed consent.310 With the principle of free, prior and informed consent, 

indigenous people’s right to participation in the decision-making of activities which may 

have an impact on their cultural rights is recognized.311 That is the purpose of the 

principle; to enable indigenous peoples to participate and be consulted with. The principle 

of free, prior and informed consent places an obligation on states to obtain the consent of 

indigenous peoples before the launching of developmental projects on indigenous lands, 

allowing indigenous people an opportunity to control the activities taking place on their 

ancestral lands.312 It gives indigenous people the right to free and informed choices in 

matters concerning their culture, lands and resources. As states are prohibited from 

forcing or threatening indigenous communities, the consent must be freely given prior to 

allowing any developmental projects with possible negative effects on indigenous culture 

from taking place.313  

However, the outcome of this process is unclear. It ought to be regarded as a process of 

good faith with the objective of reaching consent or agreement between state authorities 

and indigenous communities.314 The principle of free, prior and informed consent is a part 

in the overall administrative framework, not only as a part of the dialogue between the 

state and the indigenous community. It allows the state to better understand indigenous 

culture and strengthens the relation between indigenous communities and the public 

authorities.315  

In other words, the process of obtaining indigenous free, prior and informed consent is 

not a one-directional event, but a process of negotiation in good faith between the state 

and the indigenous community in question. The objective with the process is that it seeks 

the consent from the indigenous community for a proposed activity. National legislation 

ought to allow for a real, not only a theoretical possibility for indigenous communities to 

hinder activities that have a negative impact on their culture from taking place.316 
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Furthermore, the process of obtaining indigenous free, prior and informed consent ought 

to be regarded as a comprehensive process where indigenous people have an actual 

possibility to influence the outcome of the process, not only a ʻbox-thickʼ process, 

something which the states simply follow to appear to follow their human rights 

obligations.317  

However, the principle of free, prior and informed consent does not entail a right to veto. 

The principle of free, prior and informed consent cannot be used to discriminate either 

indigenous peoples or the rest of the population of the state. Human rights of others must 

still be respected.318 As the principle of free, prior and informed consent does not 

constitute a right to veto, while a positive development, the principle of free, prior and 

informed consent does not constitute a right to fully dispose freely of natural resources. 

The access is still restricted, with states still the entities with absolute permanent 

sovereignty over natural resources.319 However, with the principle of free, prior and 

informed consent indigenous people may still protect their right to culture and their 

cultural survival.  

 

4.1.2 The international protection of free, prior and informed consent 

 

As already discussed, the right to be consulted with is a specific right in international law 

granted to indigenous people and the state obligation to consult indigenous people is 

firmly established in international law.320 However, as of yet, the same does not apply for 

the principle of free, prior and informed consent. The principle is not expressly referred 

to in international human rights treaties. There are references to the principle of free, prior 

and informed consent in the ILO Convention No. 169 and UNDRIP, however, not in 

relation to access to natural resources.  The ILO Convention No. 169 does not obligate 

states to obtain indigenous free, prior and informed consent in cases concerning their 

rights to land and/or natural resources. Article 6 of the Convention places and obligation 

on states, in applying the provisions of the Convention, to consult indigenous peoples, to 
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establish means enabling indigenous peoples to freely participate and that these 

consultations ought to be taken in good faith with an objective of reaching an agreement 

or consent. It does not place any obligation on states to obtain their free, prior and 

informed consent in provisions related to land rights or access to natural resources. In 

fact, the Convention only mentions free, prior and informed consent in Article 16 in 

connection to relocation. 

Similarly as the ILO Convention No. 169, Article 10 of the UN Declaration on the Rights 

of Indigenous Peoples prohibits relocation without indigenous peoples free, prior and 

informed consent. Furthermore, Article 29(2) obligates states to ensure indigenous 

peoples free, prior and informed consent before any storage or disposal of hazardous 

material on their lands. Only concerning these two matters does the Declaration obligate 

the state to seek indigenous peoples free, prior and informed consent, not in connection 

to land or natural resources. 

Where international treaties have failed to secure the state duty to seek indigenous free, 

prior and informed consent, the work of UN human rights treaty monitoring bodies have 

been more successful. Even if there are no references to it in any UN human rights treaties, 

treaty bodies monitoring the state compliance have gradually developed their 

interpretation of human rights treaties in order to protect indigenous cultural attachment 

to land and natural resources and that of free, prior and informed consent.321 For instance, 

the Committee on the Elimination of Racial Discrimination has been crucial in promoting 

indigenous rights. In its General Recommendation No. 23, CERD urges states to ensure 

the equal rights of indigenous peoples concerning effective participation. Furthermore, 

decisions directly relating to the rights and interests of indigenous people should not be 

made without their informed consent.322 The principle of free, prior and informed consent 

is also visible in the concluding observations of the CERD. In its concluding observations 

on Botswana, the Committee urges the state to seek indigenous free, prior and informed 

consent in situations of relocation.323 The obligation to seek indigenous free, prior and 

informed consent in cases of relocation is the provision found also in the ILO Convention 
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No. 169 and UNDRIP. However, the fact that CERD applies the provision in its 

concluding observations shows the principles applicability to treaties where no reference 

to it is found, and thus its growing importance in international human rights law. 

Furthermore, the right to free, prior and informed consent has its origin in the non-

discriminatory application of human rights. It recognizes indigenous claims to own, use 

and control the use of natural resources found on their ancestral lands. It places an 

obligation on states to engage in a meaningful dialogue in all projects affecting indigenous 

communities.324  

The Committee on Economic, Social and Cultural Rights has also dealt with issues 

relating to the free, prior and informed consent of indigenous peoples.325 The Committee, 

in its General Comment No. 21, even explicitly calls for states to respect the principle of 

free, prior and informed consent of indigenous peoples in matters concerning their right 

to culture.326 The topic of free, prior and informed consent has also been dealt with in the 

Committee’s concluding observations. In its concluding observations on Ecuador, the 

Committee urges the state to seek indigenous peoples free, prior and informed consent 

before allowing developmental projects that affect them, to ensure effective participation 

in matters relating to their lives.327 Likewise, the Committee urges in its concluding 

observations on Colombia the state to seek indigenous peoples free, prior and informed 

consent for developmental and natural resources extractive industries that affect their 

lives.328 

The Human Rights Committee has been more cautious than the Committee on the 

Elimination on Racial Discrimination or the Committee on Economic, Social and Cultural 

Rights.329 It was not until in 2009 that the Human Rights Committee, in the case of Poma 

Poma v. Peru, endorsed the principle of free, prior and informed consent for the first time. 

A year before, in 2008, in its Concluding Observations on Nicaragua, the Committee 
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noted the lack of a process to secure indigenous free, prior and informed consent before 

granting licenses to development projects. However, the Committee merely urged the 

state conduct consultation before granting licenses.330 It did not urge the state to secure 

their free, prior and informed consent. A year later in the case of Poma Poma v. Peru, the 

situation changed. The Committee´s view in the case was that, in situations where an 

activity may have significant interference with the culture of indigenous communities, 

members of the said community ought to have the opportunity to participate in the 

decision-making process. This participation should be effective, that is, mere consultation 

is insufficient but the free, prior and informed consent of indigenous people ought to be 

obtained.331 Therefore, even if the principle of free, prior and informed consent is hardly 

mentioned in international treaties, through the work of treaty monitoring bodies, there is 

a new dynamic understanding of free, prior and informed consent which is gaining an 

increasing international recognition.332 While not legally binding, the concluding 

observations and general comments by the treaty monitoring bodies do have a certain 

authority.333 

Even if these above-mentioned monitoring bodies have in the last decade increasingly 

urged states to respect the free, prior and informed consent of indigenous peoples, they 

have been cautious in stating that the principle of free, prior and informed consent entails 

a right to veto for indigenous peoples. This has been the main reason for states to deny 

indigenous peoples a right to free, prior and informed consent, as they fear it will tip the 

balance of power in favour of indigenous communities.334 The ultimate fear for states to 

acknowledge indigenous peoples a right to control their own culture seems to be a fear 

for their political integrity, the same fear that is evident in discussions of indigenous self-

determination. This fear is present even though indigenous peoples have assured they do 

not wish to have an external self-determination and the possibility to secession. The self-

determination they seek is one that will protect their cultural survival.335 The fear that 
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free, prior and informed consent might lead to indigenous peoples having a full right to 

veto is also evident in Article 32 of UNDRIP. According to the Article, states are to 

“..consult in order to obtain their free and informed consent prior to the approval of any 

project affecting their lands or territories and other resources”.336 Thus, the Article does 

not recognize a de facto right to veto. However, neither does it place a mere 

encouragement on states to seek their consent.337 It obliges states to conduct a process of 

dialogue with indigenous people, to allow for meaningful discussion and to take 

indigenous considerations into account.338 

The objective, therefore, with the principle of free, prior and informed consent should be 

regarded as a process allowing for a meaningful participation where indigenous people 

affected may influence the outcome of the proposed project. In other words, it should be 

regarded as a means of empowerment for those who, in the past, have been negatively 

affected by developmental projects.339 As mentioned earlier, the purpose of international 

human rights law is to empower individuals, to curb violations and abuses and to protect 

individuals against discrimination.340 Free, prior and informed consent is a method of 

achieving this. It empowers indigenous people as it protects their rights and assists in the 

economic, social and cultural development of their communities.341 Even without a right 

to veto, it gives indigenous people the possibility to influence developmental projects, so 

that even if the state was to proceed with the said project, it will not hinder indigenous 

peoples from enjoying their culture. The purpose with the principle of free, prior and 

informed consent is to safeguard indigenous rights, including their right to culture.342 The 

same applies for the Sami. With a lack of a permanent sovereignty over natural resources, 

the principle of free, prior and informed consent offers a means of empowering them in 

the decision-making of matters that affected their culture and lives. 
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4.2 Free, prior and informed consent and the Sami 

 

Currently, there are no legal provisions in national law in any of the Nordic countries 

obligating the state to obtain from the Sami their free, prior and informed consent for 

developmental projects taking place on their ancestral lands. As already mentioned, the 

duty to consult in Sweden is merely a channel of information exchange instead of an 

actual duty to consult.343 In Finland, the Sami Parliament has a right to participation in 

decision-making and a right to be consulted.344 In Norway, the legislation does not include 

any participatory rights for the Sami. Instead, two agreements exist between the state 

authorities and the Sami Parliament. These agreements concern procedures for 

consultation between the government and the Sami Parliament as well as nature 

conservation.345 The lack of provisions to obtain the free, prior and informed consent from 

the Sami has been pointed out by treaty monitoring bodies, which have urged all three 

states to implement  the principle in national law. 

As already mentioned, the right to be consulted and the right to participate in decision-

making has proved to be insufficient. Already in the case of (Ilmari) Länsman et.al. v. 

Finland did the Human Rights Committee find there was no violation of Article 27 as the 

applicants were consulted with.346 Furthermore, the state conduct in preparing the Tana 

river agreement and the planned Arctic railway show that even though the Sami have a 

right to participate in decision-making and to be consulted with, this does not ensure that 

the Sami have an actual possibility to influence the outcome of a planned activity. 

Even though the principle of free, prior and informed consent is not an established norm 

found in national legislation in any of the three Nordic countries, there is an increasing 

expectation on the states to apply the principle. The principle is receiving more attention 

internationally and UN human rights treaty bodies are increasingly applying the principle 

in their concluding observations. The same applies for the three Nordic countries and the 

Sami. The Human Rights Committee expressed in its concluding observation on the sixth 
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periodic report of Finland over its concern on the lack of participation and decision-

making powers of the Sami in matters relating to their culture, especially concerning 

matters over land and resources. The Committee therefore recommends Finland to revise 

its national legislation and ensure the right of the Sami to engage in free, prior and 

informed participation in developmental activities affecting them.347 The same was urged 

by the Committee on Economic, Social and Cultural Rights, where it urged Finland to 

seek the free, prior and informed consent of the Sami before allowing economic activities 

to be conducted in the territories traditionally occupied by the Sami.348 This shows the 

dynamic aspect of the principle of free, prior and informed consent and its applicability 

to the Sami. 

In its seventh concluding observation of Norway, the Human Rights Committee 

expressed its concern concerning the lack of a right to effective participation of the Sami, 

as there is no legislative obligation to obtain their free, prior and informed consent.349 The 

Committee therefore urges Norway to ensure an effective right of participation through 

obtaining their free, prior and informed consent in matters relating to their rights.350 The 

same was urged of Sweden in the Human Rights Committees concluding observations on 

the seventh periodic report on Sweden.351 However, even if the Human Rights Committee 

has urged all three states to seek from the Sami their free, prior and informed consent, 

this was not done in either the case of the Tana river agreement or the planned Arctic 

railway. 

On a general level, the Committee on the Elimination of Racial Discrimination, through 

its General Recommendation no. 23, has played an active role in promoting free, prior 

and informed consent as a right of indigenous peoples. In other words, CERD has applied 

free, prior and informed consent as an established norm in international law.352 However, 

concerning the Sami it has taken a more passive role. In its concluding observation on 
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Finland, the Committee expressed its concern over the fact that developmental activities 

continue to take place on Sami ancestral lands without their free, prior and informed 

consent. However, it did not urge Finland to implement free, prior and informed consent. 

It merely recommends the state to find an adequate solution to the dispute.353 This proves 

that, similarly as permanent sovereignty over natural resources, the weakness of the 

principle lies in its implementation.  

In states where the indigenous communities have weak governance institutions and 

processes, the implementation of free, prior and informed consent has a weaker chance 

of succeeding.354 In the case of the Sami, the influential power the Sami Parliaments have 

differ in all three countries, with only the Sami Parliament in Norway having the right to 

pursue its own policies. However, this does not remove the increasing expectation of 

implementation of the principle of free, prior and informed consent internationally in 

human rights law. The concluding observation on Finland proves the difficulty in 

implementing the principle of free, prior and informed consent, not the unnecessity of 

implementing it. 

Therefore, in a successful consultation process, indigenous people ought to have the 

opportunity to contribute to the negotiation. The process of free, prior and informed 

consent should be regarded as a process of information gathering, planning and discussion 

to reach an outcome suitable for all. It is not only a process of giving or withholding 

consent.355 With the process of free, prior and informed consent, state authorities and 

indigenous people will hold dialogue, thus enabling the state to understand indigenous 

culture. Understanding indigenous culture is vital for states to be able to fully protect 

indigenous rights.356 As free, prior and informed consent ought to be regarded as a process 

of meaningful dialogue, this enables the Sami to convey to the state how a proposed 

activity affects their lives and culture, and relay the significance of the protection of 

affected natural resources for their culture. This process of negotiation between state 

authorities and the Sami is the channel where the Sami have a possibility to influence the 
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outcome of the proposed activity. In negotiations between indigenous people and the 

state, indigenous people ought to have a real, not only a theoretical possibility to halt 

developmental projects in situations where a developmental project has significant harm 

on their cultural rights, bearing in mind that the principle of free, prior and informed 

consent does not entail a right to veto. Thus, the state interests does not necessarily 

triumph over the protection of indigenous culture.357 This was reaffirmed by the Human 

Rights Committee in the case of Poma Poma v. Peru, where the Committee stated that 

when there is a significant interference with the rights of indigenous peoples, states ought 

to obtain their free, prior and informed consent.358  

However, that has been the core problem; when does an interference become significant? 

Article 27 of the ICCPR prohibits state actions that significantly harm cultural rights. 

Thus, it can be argued that free, prior and informed consent is unnecessary.359 Sami 

culture is already protected through Article 27 and state actions cannot cause significant 

harm on their culture, thus offering them the protection they need. However, the 

protection of Article 27 alone has proven to be insufficient. The Human Rights 

Committee did not find a violation in the (Ilmari) Länsman case, as the harm was not 

significant and the authors were able, in the Committee’s view, to continue reindeer 

herding. The European Commission found the same in the Alta controversy. As the area 

affected by the construction of the hydroelectric dam in the river Alta was small in relation 

to the overall size of the area where the Sami were able to reindeer herd, the construction 

could not be said to cause significant harm. Thus, Article 27 alone does not protect Sami 

culture from violations by state actions. That is where the importance of free, prior and 

informed consent becomes relevant. Even if the principle of free, prior and informed 

consent does not entail a right to veto, it offers the Sami a means to protect their culture.360 

As the principle of free, prior and informed consent obligates state authorities to engage 

in a meaningful dialogue with the indigenous community in question, the principle of 

free, prior and informed consent enables for a better understanding of indigenous culture. 
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Understanding indigenous culture, on the other hand, enables state authorities to protect 

the culture and way of life of the Sami, and thus their cultural survival.361 Free, prior and 

informed consent is based on this non-discriminatory approach to protect indigenous 

human rights. Enabling indigenous people to influence the use of natural resources 

enables them to protect their culture.362 Free, prior and informed consent needs to be 

regarded as a prohibition to cause harm or weaken indigenous culture, thus making it a 

necessary norm to be implemented.363 As the principle of free, prior and informed consent 

protects the right to culture, and cultural rights are a means of protecting the non-

discriminatory application of human rights and the protection of human dignity, it can be 

argued that the principle of free, prior and informed consent protects indigenous human 

rights and human dignity. 364 Thus, the implementation of free, prior and informed 

consent in national legislation in the three Nordic states protects the human dignity of the 

Sami. 

Considering then the Sami and the principle of free, prior and informed consent in the 

case of the Tana river agreement. Not only does the agreement violate their cultural 

rights, but the Sami were neither properly consulted with nor did the state authorities seek 

their free, prior and informed consent.365 In Finland, the Government appointed a 

delegation to conduct the negotiation for preparing the agreement, where representative 

from the Sami Parliament were present. The delegation was unable to find a unanimous 

solution. However, the agreement was signed nevertheless.366 The state authorities of 

Finland and Norway thus decided what was necessary for nature conservation, ignoring 

the input from the delegation. It can further be argued that through this action the states 

ignored their obligation to protect Sami culture.  

Furthermore, the lack of proper consultation violated the third point of state rights and 

obligations, namely that of good governance. A state has the right to govern its own 

territory, bearing in mind its human rights obligations and jus cogens norms. The Sami 

Parliament complained about the lack of good governance by the state to the Chancellor 

                                                 
361 Tobin, 2015. pp. 141. 
362 Miranda, 2012. pp. 825.  
363 Heinämäki & Kirchner, 2017. pp. 264. 
364 Holder, 2008. pp. 10.  
365 Enyew, 2017. pp. 239. 
366 Heinämäki, 2017. pp. 73. 



Karin Backman 

72 

 

of Justice. The Sami pointed out that they were not included in the in the negotiation 

process, nor did they have an actual possibility to influence the content of the Tana river 

agreement.367 The Chancellor of Justice did find that the conduct by the Ministry of 

Agriculture and Forestry was not consistent with the principle of good governance.368 In 

other words, when protecting the right of the Sami to enjoy their culture, in order for the 

state to fulfil the obligations of the third point of state rights and duties, the state ought to 

respect the procedural rights in place to protect the Sami. 

With the principle of free, prior and informed consent states may increase their 

observance of good governance. As the principle of free, prior and informed consent 

places an obligation on states to conduct in meaningful dialogue with indigenous people, 

and to be placed in the overall administrative framework, the principle allows for good 

administrative behaviour, increasing the transparency of developmental projects, the 

participation of indigenous communities and the responsibility of state authorities 

towards indigenous communities in respecting indigenous rights. Thus, similar problems 

with good governance as is present in the Tana river agreement may be avoided if the 

principle of free, prior and informed consent is implemented into national legislation. 

As the purpose with the Tana river agreement is the conservation of the salmon stock, it 

falls under the scope of international environmental law. In international environmental 

law, the importance of public participation has increased.369 Furthermore, international 

environmental law acknowledges the contribution of indigenous people in environmental 

protection. This is evident as Principle 22 of Agenda 21 recognizes the input from 

indigenous people and their traditional knowledge in sustainable development. 

Furthermore, as has been discussed earlier, Article 8(j) of the Convention on Biological 

Diversity protects the traditional knowledge of indigenous people in nature conservation, 

forming the basis of indigenous protection under the CBD. In other words, it can be 

argued that indigenous culture is protected by the CBD as it contributes to the protection 

of biodiversity.370 Even so, international environmental law does not directly refer to an 

indigenous right to free, prior and informed consent.371 However, the duty to consult is 
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already an established right in international environmental law. Furthermore, the free, 

prior and informed consent should be regarded as an extension to the duty to consult, not 

as a separate right.372 Regarding the principle of free, prior and informed consent as an 

extension to the duty to consult, this argues for an obligation of implementing the right in 

cases such as the Tana river agreement, which can be regarded to fall under the scope of 

international environmental law.  

The planned Arctic Railway follows the same path as past violations of Sami rights. As 

mentioned earlier, not only does the planned route for the railway hinder reindeer herding 

and therefore have an impact on Sami culture, but the decision was made without 

consulting the Sami. The Sami Parliament was only made aware of the different 

possibilities for the railway, but the route from Rovaniemi to Kirkenes was decided 

without the presence of Sami representative.373 According to §9 of the Act on the Sami 

Parliament, state authorities are obliged to give the Sami Parliament the possibility to be 

heard and confer with each other the matter at hand. Furthermore, there ought to be 

enough time for the Sami Parliament to discuss and familiarize itself in the matter. In 

other words, for state authorities to fulfil the requirement of good governance, the Sami 

should adequately benefit from the consultation process.374 Furthermore, in a statement 

from the Constitutional Law Committee, the Committee expressed that the presence of a 

representative from the Sami Parliament should be present from the beginning of any 

proceedings relating to Sami rights.375 As the duty to consult has proven insufficient in 

protecting the cultural rights of the Sami, it argues for the importance that the Sami to 

enjoy a right to free, prior and informed consent in cases such as the Arctic railway and 

the Tana river agreement in order to protect their culture.  

The conduct by the state authorities in the planned Arctic railway show that they have 

been able to evade their duty of consultation with the Sami; there was a negotiation, thus 

the duty under §9 of the Act on the Sami Parliament was fulfilled. In other words, the 

state authorities regarded the duty to consult merely as a ʻbox-thickʼ, and once it was 

fulfilled, their duty to consult the Sami was fulfilled. Here lies the weakness of the 
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principle of free, prior and informed consent as well. It is possible for state authorities to 

regard the principle as well as a ʻbox-thickʼ, a process where indigenous people do not 

have a real possibility to influence a developmental project.376 It is therefore essential the 

process is implemented into national legislation as a process and as a part of the 

administrative framework, not only a part of the interaction between state authorities and 

the indigenous community. The process of free, prior and informed consent ought to give 

indigenous people the chance to enlighten state authorities on the effects a developmental 

project or other activity has on their culture, thus increasing the state authorities 

understanding of indigenous culture.377 If the process of free, prior and informed consent 

plays an essential part in the relationship between state authorities and indigenous 

communities, it avoids being misused only as a ʻbox-thickʼ, thus allowing for a real 

possibility for state authorities and affected indigenous communities to reach an 

agreement which protects both parties interests.  

 

4.3  Free, prior and informed consent as a method of securing a permanent sovereignty 

over natural resources for the Sami 

 

As discussed above, the Sami do not have self-determination and thus also lack a 

permanent sovereignty over natural resources. Furthermore, even if the principle is 

connected to culture instead of self-determination, securing it for the Sami is a difficult 

task. This is largely due to an unwillingness by the Nordic states to acknowledge the Sami 

the possibility to control their own economic, social and cultural development. In fact, 

the greatest threat to the future of Sami cultural survival is the lack of political willingness 

in the Nordic countries to provide the Sami authority to administer their own affairs.378 

While not entailing a right to veto for developmental projects, the principle of free, prior 

and informed consent does offer the Sami the possibility to influence developmental 

projects occurring on their ancestral lands. Without a right to control and use natural 

resources found on their ancestral lands, indigenous peoples access to natural resources 
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is jeopardized, harming their right to enjoy their culture. As has already been discussed 

in this thesis, even with a shift of permanent sovereignty over natural resources from a 

topic of sovereignty to one of a cultural right, the concept is too embedded into the notion 

of external self-determination and sovereignty for states to politically be willing to 

acknowledge indigenous people with a right to permanent sovereignty over natural 

resources. The question then arises, can the principle of free, prior and informed consent 

be used to secure a cultural right to permanent sovereignty over natural resources for the 

Sami? 

The discussion of indigenous right to permanent sovereignty over natural resources has 

built on two aspects; the right to use and control natural resources found on their ancestral 

lands and their right to free, prior and informed consent.379 While not a right per se, the 

principle of free, prior and informed consent is a mechanism to secure indigenous self-

determination.380 Without free, prior and informed consent, indigenous people cannot 

exercise self-determination.381 Thus, when discussing the principle of free, prior and 

informed consent, the discussion of sovereignty is once more present. As it stands now, 

it is unlikely the Sami will gain full self-determination, even an internal one, as there are 

political hindrances for this.382 Thus, the answer to the question of whether the principle 

of free, prior and informed consent can be used to argue for a permanent sovereignty over 

natural resources for the Sami is two-folded, both yes and no.  

As indigenous permanent sovereignty over natural resources is built on the access to 

natural resources and indigenous free, prior and informed consent, the answer is yes, the 

free, prior and informed consent may be used to argue for a permanent sovereignty over 

natural resources for the Sami. However, as both principles are fundamental parts of self-

determination and the subject is and has been sensitive, the answer seems to be no. With 

a lack of political willingness to acknowledge self-determination and thus a permanent 

sovereignty over natural resources, it risks the use of any principle to argue for a 

permanent sovereignty over natural resources to be disregarded. Therefore, the use of the 

principle of free, prior and informed consent to argue for a permanent sovereignty over 
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natural resources would fail. Furthermore, states fear the principle of free, prior and 

informed consent may be used for a disruption of the balance of power between states 

and indigenous communities, allowing the power to change in order for indigenous 

people to hinder any developmental activities taking place on indigenous ancestral lands. 

In other words, states fear the principle, similarly as permanent sovereignty over natural 

resources, may be a threat to the political integrity of the state.383 

This does not mean, however, that implementing the principle nationally is impossible, 

nor that the principle of free, prior and informed consent has no value in protecting 

indigenous right to culture. As already mentioned, the principle of free, prior and 

informed consent is an extension to the state duty to consult indigenous people in matters 

related to their lives. It is, therefore, under the scope of Common Article 1(2).384 The 

Common Article 1(2) does not only protect the right to self-determination, but also that 

of a means of subsistence. As traditional means of subsistence are essential to the survival 

of the Sami culture, the implementation of the principle in national legislation in the three 

Nordic states enable a stronger protection of the Sami culture. With the principle of free, 

prior and informed consent, a group may influence its ability to live by its customs and 

traditions. In other words, it is a means for indigenous people to be in control of their own 

lives.385 Furthermore, the principle of free, prior and informed consent is a part of the 

process of consultation and participation, both established rights in international law.386 

Additionally, as has been discussed earlier, UN human right treaty bodies are 

implementing the principle in an increasing manner and discussing more cases under its 

scope, and urging the three Nordic states to implement the principle nationally. This 

indicates the principle of free, prior and informed consent is receiving more attention and 

demonstrates its value in protecting indigenous rights. 

The discussion of permanent sovereignty over natural resources and the principle of free, 

prior and informed consent should thus be altered, and the topic be discussed from another 

viewpoint. Instead of discussing how the principle of free, prior and informed consent 

may be used to secure the Sami a permanent sovereignty over natural resources, it should 
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be discussed how the principle may protect the same interests as a cultural right to 

permanent sovereignty over natural interests without the discussion of free, prior and 

informed consent leading to permanent sovereignty over natural resources. Discussing 

the topic from this viewpoint avoids the politically sensitive area of the subject, while 

simultaneously protecting the same interest. 

The first overlapping interest between the principle of free, prior and informed consent 

and permanent sovereignty over natural resources connects to culturally significant 

resources. Both concepts protect culturally significant resources. The connection between 

free, prior and informed consent and the protection of culturally significant resources is 

found through the connection between free, prior and informed consent and the concept 

of ethno-development. From an ethno-developmental viewpoint, development should be 

defined according to cultural context, thus differing for each culture and giving 

communities the possibility to decide over their future and most importantly, to decide 

over the use of natural resources found on their ancestral lands.387 In other words, as 

development ought to give communities the possibility to decide over the use of natural 

resources, in the case of indigenous people, development ought to protect the access to 

culturally significant resources. Through the concept of ethno-development, the dynamic 

aspect of the principle of free, prior and informed consent becomes visible. As 

development ought to be changed depending on the cultural context, so does the principle 

of free, prior and informed consent protect culturally significant resources depending on 

the culture in question. For the Sami, these culturally significant resources are those 

natural resources they depend on for their subsistence, i.e. reindeer herding and fishing. 

Thus, the principle of free, prior and informed consent protects culturally significant 

resources, similarly as the cultural right to permanent sovereignty over natural resources.  

Second, the Tana river agreement may be used to elaborate on the existence of 

overlapping interest between the principle of free, prior and informed consent and 

permanent sovereignty over natural resources. As discussed earlier, the Tana river 

agreement may be used to argue for a cultural right to permanent sovereignty, as the 

District Court of Lappi found it can be regarded to protect Sami rights instead of limiting 

them. The Court found that as the Sami have a constitutional right to culture, any 
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restrictions posed on their ability to fish are not compatible with Finland’s human rights 

obligations.388 In other words, the Court found that the protection of culturally significant 

resources are essential for the protection of culture. Thus, the Court argues for a cultural 

right to permanent sovereignty over natural resources.  

Furthermore, the Tana river agreement may be used to argue for the implementation of 

free, prior and informed consent. As mentioned earlier, the Chancellor of Justice of 

Finland found that the principle of good governance was not fulfilled in the preparation 

of the Tana river agreement, as the Ministry of Agriculture and Forestry neglected its 

obligation of consultation of §9 of the Act on the Sami Parliament.389 The consultation 

process ought to be constructed so that the Sami have an actual possibility to influence 

the content in the agreement.390 The same problem is apparent in the case of the Arctic 

railway. The state authorities ought to have included the Sami Parliament in all the stages 

of decision-making, not only made them aware of the different routes for the possible 

railway.391 The state duty of consultation and the Sami right to participation in decision-

making should be meaningful, not simply an aspect to be fulfilled in order to avoid 

criticism. The same applies for the principle of free, prior and informed consent. If not 

used properly, the principle risks of being used in the same manner as the duty of 

consultation, only as a ʻbox-thickʼ, and not as an actual process where indigenous people 

have the possibility to influence developmental projects. For this reason, the principle of 

free, prior and informed consent ought to be implemented in the overall administrative 

framework of the state.392 It ought to allow for a meaningful dialogue between the affected 

indigenous community and the state authorities. Implementing the principle into national 

law, and avoiding the possibility for it to be used as a ʻbox-thickʼ, ensures the Sami have 

a real, not only theoretical possibility to influence a developmental project.393 Thus, the 

Tana river agreement may be used to argue for both a cultural right to permanent 

sovereignty over natural resources and the implementation of free, prior and informed 

consent, showing there exists a connection between the two. With the implementation of 

free, prior and informed consent and the implementation of a meaningful dialogue 

                                                 
388 Lapin käräjäoikeus, 19/109281, pp. 12.  
389 ”Sipilän hallitus sai sapiskaa oikeuskanslerilta”, Suomen kuvalehti, [internet source]. 
390 Heinämäki, 2017. pp. 75. 
391 Saamelaiskäräjät: Jäämeren ratalinjaus valittiin kuulematta saamelaisia”, yle.fi, [internet source]. 
392 Tomlinson, 2017. pp. 13. 
393 Heinämäki & Kirchner, 2017. pp. 237. 
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between the Sami and state authorities, the Sami may protect culturally significant 

resources found on their ancestral lands, thus protecting their culture. 

Third, the principle of free, prior and informed consent can be used as an argument for 

shifting the cultural right to permanent sovereignty over natural resources from a state 

right to a state obligation. States are obligated to protect individuals from abuses by state 

authorities and by third parties.394 Furthermore, as has been discussed earlier in this thesis, 

UN human right treaty bodies have urged the three Nordic states to implement the 

principle of free, prior and informed consent in situations where developmental projects 

occur on Sami ancestral lands. This indicates that the principle of free, prior and informed 

consent is a state obligation, and that the protection of culture and especially culturally 

significant resources is a state obligation. As the protection of culturally significant 

resources shifts permanent sovereignty over natural resources from a state right to a state 

obligation, and the principle of free, prior and informed consent is an obligation of the 

state, this proves the overlapping aspect of both principles.   

Fourth, the principle of free, prior and informed consent empowers indigenous people in 

protecting their rights and the economic, social and cultural development of their 

communities.395 Empowering individuals who have been dispossessed, protecting them 

from violations and discriminations is the purpose of human rights.396 This has also been 

the premises the indigenous movement to secure them rights has built on. To allow them 

to participate in decision-making and rectifying past and ongoing violations,397 thus 

empowering them to control their own lives and the survival of their culture. The principle 

of free, prior and informed consent allows indigenous people to participate in decision-

making and through its implementation future violations are avoided. Placing it in the 

overall administrative framework, obligating states to conduct meaningful negotiations 

with the affected indigenous community, offers indigenous people a real chance of 

influencing the outcome of the proposed activity.398 This increases the understanding of 

indigenous culture. 

                                                 
394 Linderfalk, 2012. pp. 174. 
395 Tomlinson, 2017. pp. 11. 
396 Wiessner, 2011. pp. 123.  
397 Heinämäki & Kirchner, 2017. pp. 232. 
398 Ibid., pp. 237-238. 
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This leads to the fifth overlapping aspect between cultural right to permanent sovereignty 

over natural resources and the principle of free, prior and informed consent; 

understanding indigenous culture. For states to fully protect indigenous culture, it is 

important that state authorities understand indigenous culture.399 Lack of understanding 

culture does not allow for a secure means of realizing culture, thus creating an empty 

protection.400 With the principle of free, prior and informed consent, state authorities may 

understand indigenous culture, protecting it and thus allowing for a secure means for 

indigenous people to realize their culture. Therefore, permanent sovereignty over natural 

resources and the principle of free, prior and informed consent establish a firm basis on 

which indigenous people may build the respect and protection of their culture on, 

recognizing the importance of natural resources for their culture.401 

Thus, even without a discussion of implementing the principle of free, prior and informed 

consent with the objective of securing an indigenous permanent sovereignty over natural 

resources, the principle protects the same interest. Engaging in a meaningful dialogue 

enables indigenous communities to protect their culture and cultural interests, especially 

that of their cultural survival. 

However, important to indicate is that even with the implementation of free, prior and 

informed consent in national legislation and as a state obligation, it does not entail an 

indigenous right to veto. States still have the right to regulate the use of natural resources 

in order to benefit the entire population of the state, not only the indigenous 

community.402 This brings up the topic of the principle’s main weakness; its 

implementation. As the principle of free, prior and informed consent does not entail the 

right to veto, it remains possible for states to disregard the input from the indigenous 

community, similarly as has happened with the right to participation in decision-making 

and the right to be consulted with. It is thus important the principle of free, prior and 

informed consent is regarded as a comprehensive participation in the decision-making 

process, with meaningful dialogues, information gathering and planning. The purpose of 

the principle should not simply regard the giving or withholding consent. The focus ought 

                                                 
399 Tobin, 2014. pp. 102. 
400 Holder, 2008. pp. 19. 
401 Tobin, 2014. pp. 51. 
402 Barelli, 2012. pp. 2. 
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to be on what the principle means in practice for future development.403 The issue of the 

success of the principle of free, prior and informed consent thus lies in its national 

implementation. Even though the right to participation in decision-making and the right 

to be consulted with the Sami have proven to be insufficient in Finland, to ensure success 

of the principle of free, prior and informed consent, the principle ought to be implemented 

into the overall administrative framework and national legislation.404 

Furthermore, to ensure the principle of free, prior and informed consent has the possibility 

to ensure meaningful possibilities for indigenous people to influence the use of land and 

natural resources it must be remembered the principle cannot be used to discriminate the 

non-indigenous population of the state.405 After all, indigenous rights do not grant 

indigenous people any special rights. They give indigenous people an equal access to 

human rights.406 Furthermore, the purpose of Sami rights, as with indigenous rights in 

general, is to create equality and to ensure the survival of indigenous cultures for present 

and future generations.407 It thus comes down to balancing the states interests and 

developmental projects and the protection of people’s rights.408 Free, prior and informed 

consent offers a means of balancing these interests. It offers indigenous people a real 

possibility to influence developmental projects, to engage in discussions with state 

authorities and to reach an agreement which respects both parties’ rights and interests. 

When regarded from this viewpoint, the implementation of the principle of free, prior and 

informed consent has a better chance of succeeding.  

This is how the principle of free, prior and informed consent ought to be regarded in 

discussions of protecting indigenous cultural rights. The objective ought to be to reach an 

agreement. Reaching to an agreement between state authorities and the indigenous 

community allows for a balance between both parties’ interests and avoids discrimination 

of either part. With the principle of free, prior and informed consent the Sami are 

empowered in the decision-making of matters related to their lives, a right already 

accorded to them in national legislation. Thus, the principle is connected to a right which 

                                                 
403 Tomlinson, 2017. pp. 13. 
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they already have. While it does protect the same interests as a cultural right to permanent 

sovereignty over natural resources, discussing the principle of free, prior and informed 

consent as an extension to their right to participation in decision-making empowers the 

Sami to protect their culture without the discussion of the politically sensitive topic of 

self-determination. 

 

5 Conclusion 

 

Violations of Sami rights is not only an occurrence from the past but is still visible in the 

21st century. From relocation from southern parts of the Nordic states to the north, from 

assimilation into the culture of the non-indigenous people of the Nordic states to 

developmental projects hindering their traditional means of subsistence, state actions 

have been and still are causing harm to the Sami culture and the cultural rights of the 

Sami, both as a group and as individuals. States have used their absolute permanent 

sovereignty over natural resources to allow for situations where the Sami right to culture 

is disregarded. For the Sami to protect their cultural survival, securing them access to 

natural resources is essential. 

Without the political willingness of the three Nordic states to acknowledge the Sami a 

right to self-determination, arguing for a human right to permanent sovereignty over 

natural resources has failed. With altering the topic to a discussion of a cultural right to 

permanent sovereignty over natural resources, the Sami have a different viewpoint from 

which to argue for a right to control the use of natural resources found on their ancestral 

lands, thus being in control of their own lives. A cultural right to permanent sovereignty 

over natural resources protects culturally significant resources, which in the case of the 

Sami are those natural resources enabling reindeer herding and fishing. Protecting 

culturally significant resources protects the right to culture. Furthermore, a cultural right 

to permanent sovereignty over natural resources shifts state permanent sovereignty over 

natural resources from a right to an obligation. Thus, states would no longer be able to 

use the principle to cause harm but to protect the human rights of individuals, including 

the Sami. Most importantly, a cultural right to permanent sovereignty would empower 

the Sami, allowing them to participate in the decision-making of matters related to their 
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lives. Furthermore, it would increase the understanding of the Sami culture, and the 

importance of its protection for future generations. 

However, the concept of permanent sovereignty over natural resources is too embedded 

into the concept of self-determination and decolonization for states to acknowledge the 

Sami a right to it, even if the concept is discussed as a cultural right. The same applies for 

the principle of free, prior and informed consent. The principle is a fundamental part of 

the right to self-determination, thus risking falling under the same politically sensitive 

topic as permanent sovereignty over natural resources. 

The current legal status of the principle of free, prior and informed consent does not entail 

a veto. However, this is not necessary as the Sami may still use it to protect their culture. 

The primary objective of the principle ought to be regarded as the completion of an 

agreement. With an agreement which respects both the Sami and the rest of the 

population, and state interests for economic well-being, the principle of free, prior and 

informed consent allows the parties to find a balance; an outcome that does not 

discriminate the rights of others. 

Furthermore, the principle of free, prior and informed consent has the possibility to 

protect the same interests as does a cultural right to permanent sovereignty over natural 

resources, without necessarily leading to a permanent sovereignty over natural resources, 

thus avoiding once again a politically sensitive topic. The principle of free, prior and 

informed consent protects the Sami culture and culturally significant resources. It shifts 

permanent sovereignty over natural resources from a state right to a state obligation in 

order to empower indigenous people to protect the survival of their culture. Furthermore, 

implementing free, prior and informed consent as a process allows the Sami to have an 

actual possibility to influence developmental projects taking place on their ancestral 

lands. It enables state authorities and indigenous communities to reach an agreement 

which respects the rights and interests of all parties, and most importantly, it increases the 

understanding of Sami culture and the importance of natural resources for the protection 

of said culture. 

Understanding the Sami culture is the most fundamental part in protecting their culture. 

If states understand their culture and the importance of natural resources for the survival 
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of their culture, states ensure their obligations to respect, protect and fulfil are duly 

followed. 

Understanding culture allows for a human rights approach to development, an approach 

which recognizes the right to culture and protects human dignity. Culture is essentially 

grounded in dignity; without culture, individuals are deprived of their dignity. Thus, the 

purpose of international human rights law is to protect individuals and to empower them 

against abuses of their fundamental rights. Culture is a richness which needs to be 

protected, not disregarded. Culture is a fundamental part of the identity of a person. 

Protecting culture is thus more than simply protecting a means of subsistence, it protects 

the very essence of an individual. It protects human dignity. 

In order to protect the Sami culture, to protect their individual human dignity, the Sami 

ought to have a real chance of influencing the projects occurring on their ancestral lands. 

In Finland, the Sami already have a right to participation in decision-making and the right 

to be consulted. The principle of free, prior and informed consent is an extension to this 

right, strengthening their possibility to influence matters affecting their own lives.  

While the rights status of the Sami has developed, improvements are still needed. Cases 

such as the Tana river agreement and the Arctic railway prove that state authorities, while 

having an obligation to protect Sami culture, still allow for situations where the Sami 

right to culture is violated. Implementing the principle of free, prior and informed consent 

in the overall administrative framework, regarding it as a process of meaningful dialogue 

in good faith with the objective of reaching an agreement that respects both parties’ 

interests, diminishes the risk of violations of the right to culture from occurring. If the 

process is regarded as more than a simple interaction between the Sami and the state 

authorities, the Sami have a real possibility to influence the outcome of the decision. In 

other words, violations of the Sami right to culture as the Tana river agreement and, if 

the project is continued in the same manner, the Arctic railway have caused would 

possibly be avoided. 

The Alta-controversy brought about political and legal changes in Norway, making the 

rights of the Sami a part of the political agenda. It can be only hoped the Tana river 

agreement and the Arctic railway brings about the same changes in Finland.  
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Svensk sammanfattning 

 

Staters suveräna likställdhet är en av grundprinciperna inom folkrätten och garanteras 

även åt stater i artikel 2(1) i Stadgan för Förenta Nationerna. Staters suveräna rätt till 

naturresurser anses vara en förlängning till staters suveränitet. Suveränitet över 

naturresurser kan spåras tillbaka till tiden under avkoloniseringen, då suveränitet till 

naturresurser var en förutsättning för uppstånden av nya stater. Av den här anledningen 

anses suveränitet över naturresurser vara kopplad till staters självbestämmanderätt. Enligt 

det traditionella synsättet inom folkrätt är självbestämmanderätt en rätt för folket. 

Eftersom ursprungsbefolkningar inte anses vara ett folk inom folkrätt har det varit 

problematiskt att garantera en rätt till självbestämmande för ursprungsbefolkningar.  

Staters suveränitet över naturresurser är en delorsak till ökningen av ekonomiska 

utvecklingsprojekt, och i fall där dessa projekt sker på landområden som traditionellt hört 

till ursprungsbefolkningar, har dessa projekt ofta orsakat kränkning av 

ursprungsbefolkningars rättigheter. Samerna i de nordiska länderna har fallit offer för 

kränkning av deras mänskliga rättigheter, speciellt deras rätt till kultur. Samerna, precis 

som många andra ursprungsbefolkningar, är beroende av land- och naturresurser för att 

upprätthålla deras ekonomiska, sociala och kulturella levnadssätt.  

Att trygga tillgången till naturresurser är inte viktigt endast för att trygga samernas 

möjlighet till fiske och renskötsel, utan även för deras kulturella överlevnad. Under de 

senaste åren har projekt som till exempel den planerade järnvägen från Rovaniemi i 

Finland till Kirkenes i Norge och Tana älvs-avtalet mellan Finland och Norge orsakat att 

samernas kulturella rättigheter kränkts: Tana älvs-avtalet har lett till att samernas 

möjlighet att livnära sig på fiske har försvårats. Likväl riskerar även bygget av den nya 

järnvägen att samernas möjlighet att idka sig av renskötsel försvåras. Kulturella 

rättigheter är inte de enda av samernas rättigheter som påverkas och kränks av dessa 

projekt, utan även deras rätt till deltagande och rätt till samråd har förbisetts i 

förberedelserna för dessa projekt och avtal.  

Enligt det traditionella synsättet inom folkrätten är suveränitet över naturresurser en 

explicit rätt för stater. Dock begränsar mänskliga rättigheter denna rätt; En stat kan inte 

utnyttja sina naturresurser så att detta kränker folkets möjligheter att fritt utnyttja 
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naturresurserna. Den gemensamma artikeln 1(2) till internationella konventionen om 

medborgerliga och politiska rättigheter och den internationella konventionen om 

ekonomiska, sociala och kulturella rättigheter ger folket rätt att fritt utnyttja naturresurser, 

medan detta samtidigt medför en begränsning för staters utnyttjande av naturresurser. 

I och med att ursprungsbefolkningar inte traditionellt har ansetts ha rätt till 

självbestämmande har de uteslutits från att inneha rätt till suveränitet över naturresurser. 

Diskussionen om en eventuell rätt till suveränitet har dock blivit aktuell igen, denna gång 

med ett kulturellt perspektiv. Denna suveränitet kan dock inte jämställas med begreppet 

suveränitet som den gäller för stater, utan ursprungsbefolkningars suveränitet handlar om 

en rätt till kontroll över utnyttjandet över naturresurser; Suveränitet i denna bemärkelse 

handlar om en rätt till deltagande i beslutsfattandet över hur naturresurser används och att 

ha möjlighet att påverka ärenden som berör deras liv och deras kulturella överlevnad.  

Genom att ha en kulturell rätt till suveränitet över naturresurser har samer en möjlighet 

att trygga deras tillgång till kulturellt meningsfulla naturresurser och samtidigt kan de 

trygga sin kulturella överlevnad. Utöver detta påför en kulturell suveränitet över 

naturresurser att staters suveränitet över naturresurser ändras från en rättighet av stater till 

en skyldighet för stater. Stater kan av den här anledningen inte använda suveränitet som 

ett sätt att hindra att ursprungsbefolkningars rättigheter respekteras och tryggas. Genom 

att trygga en kulturell rätt till suveränitet över naturresurser har samerna en möjlighet att 

påverka hur naturresurserna används och kan därmed trygga sina kulturella rättigheter 

och deras värdighet som individer. 

En kulturell rätt till suveränitet över naturresurser är dock svårt att trygga. Suveränitet 

över naturresurser är för starkt kopplat till avkoloniseringen och till extern 

självbestämmanderätt för att stater vara villiga att anse ursprungsbefolkningar att vara 

innehavare av en sådan rätt. Därmed blir principen om samtycke aktuell att ta upp i denna 

diskussion. Även om denna princip inte explicit nämns i traktat om mänskliga rättigheter, 

kan denna anses som en förlängning av principen till samråd, som är en etablerad princip 

inom sedvanerätten.  

Principen om rätt till samtycke kan också baseras på gemensamma artikeln 1(2) och den 

är en viktig del av självbestämmanderätten. Detta kan dock leda till samma problem som 

diskussionen om en kulturell rätt till suveränitet över naturresurser, det vill säga att en 
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sådan rätt ger möjligheten till externt självbestämmande. Vad som krävs är att principen 

om samtycke diskuteras utgående från vilka gemensamma intressen den har med en 

kulturell rätt till suveränitet över naturresurser. Båda tryggar tillgången till kulturellt 

betydande naturresurser och båda aspekter medför stater en skyldighet att inte använda 

naturresurser på ett sätt som kränker samernas rätt till sin egen kultur.  

Även om principen om samtycke inte ger samerna vetorätt har samerna nytta av den. 

Genom att implementera principen nationellt medförs en skyldighet för statsmyndigheter 

att ingå betydelsefulla diskussioner med samerna i syfte att hitta en lösning som 

respekterar båda parters intressen. Detta ökar statsmyndigheternas förståelse om samers 

kultur, vilket är väsentligt för att kunna trygga samernas kulturella överlevnad.  
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